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DEDlCATtOK. 

According to the common course -of nature^ 
your Majesty has only yet seen the less consi- 
derable part of the years of which your reign 
is to be composed : that the part which now 
opens before your Majesty may be attended 
with a degree of satisfaction proportionate to 
your Majesty's public and private virtues, to 
your disinterested government, and religious 
regard for your royal engagements, is the fond 
hope of 

Your Majesty's 
' Mobt humble and roost devoted Servant^ 

Andy these many Years, 

Subject by Choice, 

J. L. D£ LOLME. 

Mai/, 1784. 
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since been surprised to find that I Imve committed 
so few errois of a certain kind : I certnlnly was for- 
tunate in avoiding to enter deeply into those arti- 
cles with which I was not sufficiently acquainted. 

The book met with rather n favourable reception 
on the continent; several successive editions having 
been made of it. And it also met here with appro- 
bation, even from men of opposite parties; which, 
in this couutry, was do small luck fur a book on 
systematical politics. Allowing that the arguments 
had some connexion and clearness, as well as ao- 
velty, 1 think the work was of peculiar utility, if 
the epoch at which it was pubhshed is considered ; 
which was, though without any design from me. at 
the time when the disputes with the colonies were 
beginning to take a serious turn, boili here and in 
America. A work which contained a specious, if 
not thoroughly true, confutation of those political 
notions, by the help of which a disunion of the em- 
pire was endeavoured to he promoted (which con- 
futation was moreover noticed by men in the highest 
places), should have procured to the. author some 
6ort of real encouragement ; at least the publication 
of it should not have drawn him into any inconve- 
nient situation. When my enlarged English 
edition, was ready for the press^ had I acquainted 
ministers that I was preparing to boil my tea-kettle 
with it, for want of being able conveniently to 
afford the expense of printing it, I do not pretend 
to say what their answer would have been ; but 1 
am tirmly of opinion, that, had the like arguments 
in favour of the existing govcramcnt of this couotcyy 



AAcr mentioDing the advantages with whldi inj 
work has not been favoured, it is, liowever, just 
that I should give an account of those by which it 
has been attended. In the first place, as is above 
said, men of high rank have condescended to G:ive 
ihcir approbation to it; mid I take this opportunity 
of returning them roy most humble acknowledg- 
ments. Ill the second place, after the difficulties, 
by which the publication of the book had been at* 
tended ai»d foUowed, were overcome, I began to 
share with booksellers in the proBts arising from die 
sale of it. These protits I indeed thought to be but 
scaoty and slow : but then 1 considered this was 

ftbout a >car afterwards, that the noble lonl iicrc alluded U\ 
had lent liiiii my French work, I lud no doubt left that the 
copy I hiid delivered had reached his lordship's hand ; I therv- 
fotc prcMimcd to remind him, by a letter, that the book in 
<{uestion had never heen paid fur ; at tlic sAine time apologia 
ing for such liberty from the circumstaDces in which my lat< 
English edition had tteen published, which did not allow Me 
to lose one copy. I rau^t do his lordship (who is moreo^*er a 
knight of the gv^er) the justice to sckimwletlge, that, do l&ter 
than a week aAerwards, he &ent two half-rrowns for me to S 
bookseller's in rieet-streei. A liuly brought them in a coach, 
who took a receipt. A^ »he was, by the book«eller'9 nceount, 
a fine Isdy, tliougb not n |«crcss, it gave me miKh conceal 
that I WHS not present to deliver the receipt to her myself. 

At the Mmc time I mention the noble carl** great punetiiaHty 
I think 1 may be allowed tu wy a word of my own merits. 1 
waited, tx^orc I presumed to trouble his lordthip, till I was 
inforiiied that a pension of ftiiir thouf^nd potmds was set- 
tled upon him (1 could have wished much my own creditors 
had, ;fcbout that time, shown the like tenderness to me) ; and 
I moteover gave him time to receive the first quarter. 
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the circle of one's acquaintance, is the iinivcireal' 
wish of mankind. - To diffuse these notions farrhcr, 
lo numett>us parts of the public by means of the 
press, or by others, becomes an object of. real am- 
bition ; nor is tliis ambition always proportioned 
to the real abilities of those who feel it: very far 
from it. When the approbation of mankind is in 
questipn, all persons, whatever their different ranks 
may be, consider themselves as being engaged in 
the same career; they look upon theni&elves ns 
being candidates for tlie very same kind of advan- 
tage : high and low, all are in that respect in a 
state of primaeval equality ; nor are those who nre 
likely to obtain some prize, to expect much favour 
from the others. 

This desire of having their ideas communicated 
to, and approved by, the public, was very prevalent 
among the great men of the Roman commonwealih, 
and afterwards with the Roman emperors ; however 
imperfect the means of obtaining those cods might 
be in those days, compared with those which are 
nsed in ours. The same desire has been equally 
remarkable among modern European kmgs, not 
to speak of other parts of the world; and a long 
catalogue of royal authors may be produced. iMi* 
nisters, especially after having lost their places, 
b^^c siiowQ no less inclination than their masters, 
to convince mankind of the reality of ihcir know- 
ledge. Noble persons, of all denominations, have 
increased the catalogue. And, to speak of the 
country in which we are, there is, it teems, no good 
rcaioa to make any exception in rcgani to it ; and 
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In one of the former additional chapters (the 
17ih, B. IL) mention is made of a peculiar circum- 
Itance attending the English govcrnmeDt, consi- 
dered as a monarchy, which is the solidity of the 
power of the crown. As one proof of this peculiar 
solidity, it is remarked^ in that chapter, that all 
the monarchs who ever existed » in any part of the 
world, were never ahle to maintain their groand 
against certain powerful suhjecis (or a combination 
of them) without the assistance of regular forces at 
their constant command ; whereas it is evidenl that 
the power of the crown, in England, is not at this 
day supported by such means ; nor even had the 
English kin};s a guard of more than a few scores of 
men, when their power, and the exertions they at 
times made of it^ were equal in what has ever been 
related of the most absolute Roman emperors. 

The cause of this peculiarity in the English go- 
vernment, is said, in the same chapter, to lie in the 
circumstance of the great or powerful men, in Eng- 
land, being divided into two distinct assemblies, 
and, at the same time, in the principles on which 
snch a division is formed. To attempt to give a 
demonstration of this assertion otherwise than by 
facts (as is done in the chapter here alluded to), 
would lead into difficulties which the reader is little 
Awore of. In general, the science of politics, coo- 
sidered as an e.rtfi'/ ncienet; — that is to say, as a 
science capable of actual demonstration, — is infi- 
■itely deeper ihnn the reader suspects. The know* 
ledge of man, on which such a science, with its pre- 
liminary axioms and definitions, is to be groimded. 
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ir.) contains a few observations on the attempts ihat 
may, in dilferent circmiisiances, be made, to »et new 
limits to the auihoriiy of the crown; and, in the 
20th, a few general thoughts are introduced on the 
right of taxation, and on the claim of the American 
colonists in that respect. Any farther observations 
I may make on the Cnglish gos'ernment', SQch at 
comparing it with the other governments of Europe, 
and examining whnt difterence in the manners of 
ihe inhabitants of ihis country may have resulted 
from it, m\)st come in a new work, if I ercr ander- 
taketo ireal these subjects. Id regard to the Ameri- 
can disputes, what I may hereafter write on that 
account will be introduced in a work, which T may 
at some future time publish, under the title of His* 
toire ffe George Troia, Roi d'Jn^/eterref or.perhaps, 
of iiistoire d* AtigklerTe^depuii CAvme l76o (ihatin 
which the American stamp-duty was Jaid)yi/x^i/ri 
j rjnnce 179, — meaning that in which an end shall 
be put to ihe present contest.* 
yoiK 1781. 
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Notwithstanding the intention above expressed, 
of making no additions to the present work, ( 
have found it necessary, in this new edition, to 
render sooaewhai more complete the Kviith chapter, 

* A renttin book, written in French, on the subject of (he 
Amerioin (1if>put«s; wan, t hnre been loU, tntcly attiibuled to 
ine, in wliicli I Imd no sliare. 
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with the letter of the law : IX. The needleisness of 
ao armed force to support itself by, and, as a con- 
yequence, the singular subjection of the mililarj to 
the civil power. 

The above-mentioned advantages are pecaliar to 
the Engliih governuient. To attempt to imitate 
theiDy or transfer them to other countries, with that 
degree of extent to whicS they are carried in Eag- 
land, without at the same time transferring the 
mhole order and conjunction of circumstances io 
the English government, would prove unsuccessful 
attempts. Several ariiclea of English liberty already 
appear impracticable to be preserved in the new 
American commonwealths. The Irish nation have 
of late succeeded in imitating several very import- 
ant regulations in the English government, and are 
very desirous to render the assimilation complete: 
yet, it is possible, i\icy will find many inconveni- 
ence* arise from their endeavours, which do not 
tnke place in England, notwithstanding the very 
gnat general similarity of circumstances in the two 
kingdoms in many respects; and even also, we 
might add, notwithstanding the respectable power 
atid weight the crown derives from its British domi- 
oions, both for defending its prerogative in Ireland, 
aod preventing anarchy ; 1 say, the similarity iq 
mantf respects between the two kingdoms ; for this 
resemblance may perhaps fail in rcg;ird to some 
importmit points ; however, this is a subject about 
which 1 shall not attempt to lay any thing, not 
huving the necessary infonnalion. 

The last chapter in the work, concerning the 
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making of the same nation, as it were, two distinct 
people, in a kind of constant warfare with each 
other. The circumstance I mean is, the frequent 
reconciliations (commonly to (quarrel again after- 
ward) that take place between the leaders of par- 
ties, by which the most violent and ignorant class 
of their partisans arc bewildered and made to lose 
the scent. By the frequent coalitions between whig 
and iory leaders, even that party distinction, the 
most famous in the Eni^lish history, has now be- 
come useless : the meaning of the words has thereby 
been rendered so perplexed that nobody can any 
longer give a tolerable definition of them ; and 
those persons who now and then aim at gaining 
popularity by claiming the merit of belonging to 
either parly, are scarcely understood. The late 
coalition between two certain leaders has done away, 
and prevented from settling, that violent party 
spirit to which the administration of lord Bute had 
given rise, and which the American disputes had 
carried still farther. Though this coalition has met 
with much obloquy, I take the liberty to rank myielf 
in the number of its advocates^ so far as the circum- 
stance here mentioaed. 



May, 1781. 
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freedom of sentiment, the necessary fore-run- 
ner of political freedom, led me to imagine that 
it would not be unacceptable to the public Co 
be made acquainted with the principles of a 
constitution on which the eye of curiosity seems 
no\T to be universally turned^ and which, 
though celebrated as a model of perfection^ is 
yet but little known to its admirers. 

I am aware that it will be deemed presump- 
tuous in a man who has passed the gtealest 
part of his life out of England, to attempt a de- 
lineation of the English government : a system 
which is supposed to be so complicated as not 
to be understood or developed, but by those 
who have been initiated in the mysteries of it 

from their infancy. 

It 

Rut, though a foreigner in England, yet, as 
A native of a free country, I am no stranger to 
those circumstances which constitule or charac- 
terise liberty. Even the great disproportion be- 
tween the republic of which I am a member 
(and in which I formed my principles) and the 
British empire, has perhaps only contributed to 
facihtate my political inquiries. 



niont are now discuiiseil there, and tenets avowed, whli-Ti. 
ia the time oC Louis the rourtccnth, would have uppearcd 
douhHti;bi bliuphemy ; it i« to tltu an aUu^iun is nind« 
aboirc. 
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any oflcnce) having* their eye§ open, a« I may 
»ay, upon their liberty, from their first entrance 
into life, arc perhaps loo much familiarised 
with its enjoyment, to inquire, with real con- 
cern, into its causes. Having acquired prac- 
tical notions of their government long before 
Ihey have meditated on it, and these notions 
being slowly and gradually imbibed, they at 
length behold it without any high degree of 
sensibility ; and they seem to me, in this 
respect, to be like the recluse inhabitant of a 
palace, who is perhaps in the worst situation 
for attaining a complete idea of the whole, and 
never experienced the striking effect of its ex- 
ternal structure and elevation ; or, if you please, 
like a man who, having always had a beautiful 
and extensive scene before his eyes, continue* 
for ever to view it with indifference. 

But a stranger, — beholding at once the vari- 
ous parts of a constitution displayed before him, 
which, ut the same time that it carries liberty 
to its height, has gnnrded against inconveni- 
ences seemingly inevitable; beholding in short 
those things curried into execution which he 
had ever regnrdcd as more desirable than pos- 
sible,— is struck with a kind of admiration ; 
and it is necessary to be thus strongly affected 
by olijects, to be enabled to reach the genera 
principle \vliich governs them. 
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BOOK I 



A SURVEY OF THE VARIOUS POWERS IN'CLUOED IS 
THE ENGLISH COXSTITUTIONy AND OF THE LAWS 
BOTH IM CIVIL AND CRIMINAL CASES. 



CHAPTER I. 

Causes of tlie Liberty of the English Nation, JUa- 
sons of the Difference between the Government of 
England and that 'of France* In England, the 
great Pouer of the Crown, under the Norman 
Kings, created an Union between the Nobility and 
the People. 

W HEN the Romans^ attacked on all sides 
by the barbarrans^ were reduced to the neces- 
sity of defending the centre of their empire, 
they abandoned Great Britain, as well as se- 
veral other, of their distant provinces. The 
island thus left to itself, became a prey to the 
nations inhabiting the shores of the Baltic ; who, 
having first destroyed the ancient inhabitants, 
and for a long time reciprocally annoyed each 
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It is at the sera of Uic conquest that we are 
to look for the real foundation of the English 
constitution. From that period, says Spelman^ 
novus scclorujn nascilur ordo.^ William of 
Normandyj having defeated Harold^ and made 
himself master of the crown, subverted the an- 

• Sec Spelman, Of Parliaments — It ImR been a fa- 
vourite ihcBis with many writers, to pretend ihnt the 
Saxofi government was, at the time of the conquei>t> by 
i>o means subverted ; — that William of Normiindy legally 
iicceilcd to the tJirone, and consequently, to the en- 
gagement of the Saxon kings : and much argument has 
in particular been employcil with regard to the word con- 
quest, which, it has been satd, in the feudal sense, only 
meant acquUUion, These opinions have been particularly 
insisted upon in times of popular opposition : and,indeed, 
there wai> far greater probability of succeJ>«, in raisuijS 
among tlie people the notioiu (fiuniliar to them) of legal 
claims and long-eMablwhed customs, than in arguing with 
them from the no less rational, but less deiemiinate, and 
aomewhat dangerous doctrine, concerning the original 
righU oi ninnkindj and Uie lawfulness of at all times op- 
pociag force to an oppre8«iive government 

But if we consider tliat the manner in which the public 
power is formed in a state is so very e.^scntial a part of its 
government, and that a thorough change in this respcit 
WM introduced into England by th<> conqucitt, w« ffhall 
not scruple to allow tliat a new ffooermmmi was csto- 
bliMlted. Nay, as almost the whole Uutdod property in the 
kingdom was at that tiuiu tmnfferrcd to other hands, a 
r.tw system of criminal justice introduced, and the lao- 
gtiage of the luw moreover altered, the rvrolution nisy 
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of lands, in order to distribute their possessions 
among his followers : and established the feudal 
system of jjovernmenl, as better adapted to his 
situalioiij and indeed the only one of which he 
possessed a competent idea. 

This sort of government prevailed also in 
almost all the other parts of Europe. But, in- 
stead of being established by dint of arms^ and 
all at once, as in England, it had only been 
established on the continent, and particularly 
in France, tlirough a long series of slow succes- 
sive events : — a difference of circumstances this, 
from which consequences were in time to arise 
as important as they were at first difficult to be 
foreseen. 

The German nations who passed the Rhine 
to conquer Gaul were in a great degree inde- 
pendent; their princes had no other title to 
their power but their own valour and the 
free election of the people ; and, as the latter 
had acquired in their forests but contracted 
notions of sovereign authority, they followed a 
chief less in quality of subjects^ than as com- 
panions in conquest. 

Besides, this conquest was not the irruption 
of a foreign army, which only takes posscs- 
•ion of fortified towns ;— it was the general in- 
vasion of a whole people in search of new 
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in bis own family^* he established tJie hcredita- 
ryship of fiefs as a general principle; and front 
Uiis epoch authors date the complete establish- 
nient of the feudal system in France. 

On the other hand, the lords who gave their 
Buffrages to Hugh Capet forgot not the interest 
of their own ambition. They completed the 
breach of tliose feeble ties which subjected Uiem 
to the royal authority^ and became every where 
independent. They left the king nojurisdiction, 
either over theraselvesj or their vassals ; tliey re- 
served the right of waging war with each other ; 
they even assumed the same privilege^ in certain 
cases, with regard to the king himself ; f so that 

• Hotoman has proved beyond a doubt, in his FrattcO' 
Golliay thai, tinder the two first races ofkinj^s, tlie crown 
of France was elective. Tbe prince* of the retgning fa- 
mily had iioUiing more in their favour than the custom of 
choosing one of that houso. 

I 'riie principal of these case* was, when the king 
^efuM^d to appoint judges (o decide a difference between 
himself and one of his first barons; the latter had then 
a right lo take up arms againM the king ; and the ^ub- 
drdinate raMoU were sn dependent on their inimcdiatc 
lordft, that they were obliged to follow t)iein against the 
lord paramount. S(. Louis, though tl»e power of the 
crown wan in his time much increased, was obliged tn 
eotifimi Uotii tLia privilege of the first banukSf and thta 
obligation of tli«ir vaasob. 
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themselves, having revolted, he crushed both; 
and the new king of England^ at the head of 
victorious troops, having to do with two nations 
lying under a reciprocal check from the enmity 
they bore to each other, and, moreover, equally 
subdued by a sense of their unfortunate attempts 
of resistance, found himself in the most favour-^ 
able circumstances for becoming an absolute 
monarch ; and his laws, thus promulgated in the 
midst, as it were, of thunder and lightning, 
imposed the yoke of despotism bo(b on the vic- 
tors and the vanquished 

lie divided England into sixty thousand two 
hundred and hfieen military fiefs, all held of 
the crown ; the possessors of which were, on 
pain of forfeiture, to take up arms, and repair 
lo his standard on the first signal : he subjected 
not only the common people, but even the 
barons, to all the rigours of the feudal govern* 
ment: he even imposed on them his tyrannical 
forest laws. • 

• He reserved Co himself uu exclutiive privHege of 
killing gana* thruughout England, and enacted the se- 
verest pcnaltipfi on all who nhould uttempt it without 
hiH t>criniMion. The KUpjireswon, or nithcr miti}tation nf 
llieic penalties, wuii one of the urticlca of the Charla Hf 
ForettOj which the baron& afterward* obuined by force of 
ttrms. SuHh* de ctrteru amUtat vitam, vH mtmbray pTQ 
vmationc fioitiiu Ch. do Forest. Art, 10. 
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fe assumed the prerogative of imposing 
taxes. He invested himself with the whole 
executive power of government. But what was 
of the greatest consequence, he arrogated to 
himself the most extensive judicial power by the 
establishment of the court which w*as called 
Aula Regis, — a formidable tribunal, which re- 
ceived appeals from all thecourlsof the barons, 
ant/ decided, in the last resort, on the estates, 
honour, and lives of the barons themselves ; 
and which, being wholly composed of the great 
officers of the crown, removable at the king's 
pleasure, and having the king himself for pre- 
sident, kept the first noblemen in the kingdom 
under Ihc same control as the meanest sub- 
ject. 

Thus, while the kingdom of France, in con- 
sequence of the slow and gradual formation of 
the feudal government, found itself, in the issue, 
composed of a number of parts simply placed 
by each other, and without any reciprocal ad- 
herence, the kingdom of England on the con- 
trary, from the sadden and violent introduction 
of the same system, became a compound of 
parts uriited by the strongest ties; and the regal 
authority, by the pressure of its immense weight, 
consolidated the whole into one compact indis- 
soluble body. 



16 THE CONSTITUTION 

To this diCference in the original consiitution 
of France and England^ that is^ in Che original 
power of their kings, we are to attribute the 
difTerence, so little analogous to its original 
cause, of their present constitutions. This 
furnishes the solution of a problem, which^ I 
nust confess, for a long time perplexed me, 
and explains the reason why, of two neighbour- 
ing nations, situated almost under the same 
climate, and having one common origin, the 
one has attained the summit of liberty, the 
other has gradually sunk under an absolute 
monarchy. 

In France, the royal authority was indeed 
inconsiderable ; but this circumstance was by 
no means favourable to the general liberty. 
The lords were every thing; and the bulk of 
Uie nation were accounted nothing. All those 
wars which were made on the king had not li- 
berty for their object ; for of this the chiefs al* 
ready enjoyed too greuta i»hare : they were the 
mere effect of private ambition or caprice. 
The people did not engage in them as asso- 
ciates in the support of a cause common to all ; 
they were dragged, blindfold, and like slaves, 
to the standard of their leaders. In the mean 
time, as the laws, by virtue of which their mas- 
ters were cousidcreU as vassals, iiud no rela- 
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At length, when by conquests, by eicheats, 
or by treaties, the several provinces came lo 
be re-united* to the extensive and continually 
increesing dominions of the monarch, they 
became subject to their new master, already 
trained to obedience. The few privileges 
■which the cities had been able to preserve 
were little respected by a sovereign who had 
himself entered into no engagement for that 
purpose ; and as the re-unions were made at 
different times, the king was always in a con- 
dition to overwhelm every new province tliat 
accrued to him, with the weight of all those he 
already possessed. 

As a farther consequence of these ditfer- 
ences between the limes of the reunions, the 
several parts of the kingdom entertained no 
views of assisting each other. When some 
reclaimed their privileges, tlie others, long- 
since reduced to subjsction, had already for- 
gotten theirs. Besides, these privileges, by 
reason of the dillerences of the governments 



" hommeA) against lliG people of Ghent," were rruahrH 
by die union of almost all the nobility of rroiu:*:. — Ste 
Mcifra^t Btign of CharUt VI. 

• The word rr-nnion ciiprpM«« in the French lair, «r 
liiHory, the reduction of a profiocc to an utimediaic dr- 
pcndcticc Qu tlie crown. 
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and of concerted resistance. Possessed of 
extensive demesnes, (he king found himself 
independent: invested with the most for- 
midable prerogatives, he crushed at pleasure 
the most powerful barons in the realm. It 
vras only by close and numerous confederacies, 
therefore, that these could resist his tyranny ; 
they even were compelled to associate tht 
people in them^ and make them partners of 
public liberty. 

Assembled with their vassals in their great 
balb, where they dispensed their hospitality, 
deprived of the amusements of more polished 
nations; naturally inclined^ besides, freely to 
expatiate on objects of which their hearts were 
full ; their conversation naturally turned ou 
the injustice of the public impositions, on the 
tyranny of the judicial proceedings, and above 
all, on the detested forest laws. 

Destitute of an opportunity of cavalling 
about the meaning of laws, the terms of 
which were precise, or rallier disdaining the 
resource of sophistry, they were naturally led 
to examine the first principles of society ; 
tiiey inquired into the foundations of human 
authority, and became convinced, that power, 
when its object is not the good of those who 
are subject to it^ ia nothing more than the 
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hiw of the Conqaeror became still more tj- 
raonicallj executed, — the confederacy, for 
which the general oppression had paved the 
way, instaiUly took place. The lord, the 
vassal, the inferior vassal, all united. They 
even implored the assistance of the peasants 
and collagers ; and Ihe haughty aversion 
with which on (he continent the nobility 
repaid the industrious hands that fed them, 
was, in England, compelled to yield to the 
pressing necessity of setting bounds to the 
royal authority. 

The people, on the other hand, knew that 
the cause they were called upon to defend was 
a cause common to all ; and (hey were sen- 
sible, besides, that they were the necessary 
supporters of it. Instructed by the example 
of their leaders, they spoke and stipulated con- 
ditions for themselves: they insisted that, for 
the future, every individual should be entitled 
to the protection of the law ; and thus did those 
rights with which the lords hud strengthened 
themselves, in order to oppose the tyranny of 
the crown, become a bulwark which was in 
iimc to restraiu their own. 



^ 
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Under Henry the Second^ liberty took a 
fcrther stride ; and the ancient trial by jury ^ 
'a mode of procedure which is at present one 
of the most raluable parls of ihe English law, 
made a^ain^ though imperfectly, its appear- 
ance. 

But these causes, which had worked but 
silently and slowly under the two Henries, 
who were princes in some degree just, and of 
great capacity, manifested themselves at once 
under the despotic reign of king John. The 
royal prerogative, and the forest laws, 
having been exerted by this prince to a 
degree of excessive severity, he soon beheld a 
general confederacy formed against him : — 
and here we must observe another circum- 
stance, highly advantageous, as well as pecu- 
liar to England. 



sent time, if the event of the conqueBt had never lokco 
place ; which, by conferring an immense as well u 
unusual power on the heed of the feudal system, com- 
pelled tlie nobility to contract n lasting and sincere 
union with the people. It is very probable that the 
English government would at this day be the same as 
that which long prevailed in Scotland (where the king 
and nobles engrossed, jointly, or by turns, the wholfl 
power of tlio state) ; the same as in Sweden, the n^fot 
as in Denmark,— countries whence the Anglo-Siuonc 
cumc. 
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England vtns not^ like France, an aggrega- 
tion of a number of diflcrent aovereignties : it 
formed bat one slate, and acknowledged bul 
one master^ one general title. The same Jaws^ 
the same kind of dependence, consequently the 
same notions, the same interests, prevailed 
throughout the whole. The extremities of the 
kingdom could^ at all times, unite to give a 
check to the exertions of an unjust power. 
From the river Tweed to Portsmouth^ from 
Yarmouth to the Land's End, all was in motion : 
the agitation increased from the distance, like 
the rolling waves of an extensive sea ; and the 
monarch, left to himself, and destitute of re- 
sources, saw himself attacked on all sides by a 
oniversaJ combination of his sulijects. 

No sooner was the standard set up against 
John, than his very courtiers forwoofc him. In 
this situation, finding no part of his kingdom 
less irritated against him than another, having 
no detached province which he could engage 
in his defence by promises of pardon or of 
peculiar concessions, the trivial though never- 
failing resources of government, he was com- 
pelled, with seven of his attendants, all that 
remained with him, to submit himself to the 
disposal of his subjects, — and he signed at 
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Runnymede • Che charter of Ihc Forest, to- 
gether with that famous charter, whichj from its 
superior and extensive importance, is denomi- 
nated Magna Charta. 

By the former, the most tyrannical parts of 
the forest laws wore abolished ; and by the 
latter, the rigour of the feudal laws was greatly 
tnitigated in favour of the lords. But this 
charter did not stop there ; conditions were also 
stipulated in favour of the numerous body of 
the people who had concurred to obtain it, and 
who claimed, with sword in hand, a share in 
that security it was meant to establish. It was 
hence instituted by the Great Charier, that the 
«ame services which were remitted in favour of 
the barons should be in like manner remitted 
in favour of their vassals. This charter more- 
over established an equality of weights and 
measures throughout England; it exempted 
the merchants from arbitrary impost, and gave 
them liberty to enter and depart the kingdom 
at pleasure : it even extended to the lowest 
orders of the state, since it enacted, that the 
rillain or bondman, should not be subject to 
the forfeiture of his implements of tillage* 



• Anno V2\5, 
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ofpublic liberty. Instead of the general maxinifl 
respecting the rights of the people and (he 
duties of the prince (maxims against which 
ambition perpetually contends^ and which it 
sometimes even openly and absolutely denies), 
here was substituted a written law, that is, a 
truth admitted by all parties, which no longer 
required the support of argument. The rights 
and privileges of the individual, as well in his 
person as in his property, became settled 
axioms. The Great Charter, at first enacted 
with so much solemnity, and afterwards con- 
firmed at the beginning of every succeeding 
reign, became like a general banner perpetu- 
ally set up for the union of all classes of the 
people; and the foundation was laid on which 
those equitable laws were to rise, which offer 
Uie same assistance to the poor and weak as 
to the rich and powerful.* 

• The reader, to be more fully convinced of the reality 
of the cautes to which the liberty of England haa been 
here aseribed, as well as of the truth of the obserrationa 
made at the same time on the situation of the people of 
France, needs only to compare the Great Charter, ao 
extensive in its provisions, and in which the barons nipu- 
laicd in favour even of the bondman, with the treaty 
concluded at St. Maur, October 29. 1465, between 
Louis XI. and several of the princes and peers of FVance. 
lu tJii> treaty, which wns made in order to terminate a 
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Under the long reign of Henry the Third, 
the differences which arose between the king 
and the nobles rendered England a scene of 
confusion. Amidst the vicissitudes which the 
fortune of war produced in their mutual con- 
flicts, the people became still more and more 
sensible of their importance, and so did, in 
consequence, both the king and the barons 
also. Ahernately courted by both parties^ they 
obtained a confirmation of the Great Charter^ 
and even the addition of new privileges^ by the 
statutes of Merton and of Marlebridge. But I 
hasten to reach the grand epoch of the reign of 
Edward the First, — a prince who, from hi» 
numerous and prudent laws, has been denomi- 
nated the English Justinian. 

Possessed of great natural talents, and suc- 
ceeding a prince whose weakness and injustice 
bad rendered his reign unhappy, Edward was 
sensible that nothing but a strict administration 
of justice could, on the one side, curb a nobility 
whom the troubles of the preceding reign had 



war that was called the war for the public good (pro bonm 
jmlltcojt no provifiiou wa» iimde but concerning the par-. 
ticular power of a few lords: not a word was inserted in 
favour of the people. It raay be seen at larf^ in the 
Pieces JuHiJUatives annexed lo the MSmoirex de PhWippe 
de Comtnei. 
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rendered torbulent, and, on the olher, appease 
and conciliate the people, by securingthe pro- 
perty of individuals. To this end, he made 
jurisprudence the principal object of liis atten- 
tion ; and so much did it improve under his 
care, that the mode of process became fixed 
and settled : Judge Male going even so far as 
to affirm, that the English laws arrived at once 
et quasi per sallum, at perfection, and that 
there was more improvement made in them 
during the first thirteen years of tlie reign of 
Edward, than in all the ages since his time. 

But what renders this cera particularly inte- 
resting is^ that it aflfords the first instance of 
the admission of the deputies of towns and 
boroughs into parliament.* 

Edward, continually engaged in wars, either 
against Scotland or on the continent, seeing 
moreover hisdcmesncK considerably diminished, 
was frequently reduced to the most pressin*^ 
necessities. But, though, in consequence of 
the spirit of the times, he frequently indulged 
himself in particular acts of injustice, yet he 
perceived that it was impossible to extend a 
genera! oppression over a body of nobles, and 

• I iiifan llidr legal origin ; for the earl of Leiceiter, 
»lio ituU U9urpt-d the power iluriwg part of ihc preceding 
•^tfign, had called *ucli dcpuiiok up to purliomcDl before. 
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iple, who 60 well knew how to unite in a 
common cause. In order to raise subsidies, 
therefore, he was obliged to employ a new 
method, and to endeavour to obtain, through 
ihe consent of the people, what his predecessors 
had hitherto expected from their own power. 
The sheriffs were ordered * to invite the towns 
and boroughs of the different counties to send 
deputies io parliament: — and it is from this 
aera (hat we are to date the origin of the house 
of commons. 

It must be confessed, however, that these 
deputies of the people were not, at firsts pos- 
sessed of any considerable authority. They 
vrere far from enjoying those extensive pri- 
vileges which, in these days, constitute the 
house of commons a collateral part of llic 
government; Ihey were la those times called 
up only to provide for the wants of the kins**, 
and approve the resolutions taken by him and 
the assembly of the lords, f But it was ncver- 

« Aaao 1^95. 

-|- The end mentioned in the sutnmotisficnt to the lords, 
wss de arduit negotiis ragtti tractaturi et consilium imprn- 
suri ' C/ie requisitiuu &cat to the commons st-d^^ad facien^ 
dmm ei conseniunidum, TJie power enjoyed by the Ittttcr 
wo* even inferior to what they might have expect&d from 
tile- suntmotij acnt to tliem. '* In most of the ancient 
" statutes tlicy are not so muchaftimmcd; and in several. 
" CTca when ihcy are mentioned, they ace distinguished 
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iheless a great point gained, to have obtained 
(he right of uUering their complaints^ assem- 
bled in a body and in a legal way — to have 
acquired, instead of a dangerous resource of 
insurrections, a lawful and regular mean of 
influencing the motions of the government, and 
thenceforth to have become a part of it. 
Whatever disadvantage might attend the sta- 
tion at first allotted to the representatives of 
the people, it was soon to be compensated by 
the preponderance the people necessarily 
acquire, when they are enabled to act and move 
with method, and especially with concert. * 

'* AS petitioners merely, the assent of the lordi being ex- 
*' pressed in contradistinction to the request of tlie com- 
" mons." — See on thi« subject the Preface to the Collec- 
tion of the Statutes at large, by Ruffheadf and the to- 
thorities quoted therein. 

* France had indeed also her assemblies of the general 
estates of the kingdom* in the same manner as England 
had her parliament ; but then it was only the deputies of 
the towns within the particular domain of the crown, that 
is, for a very small part of the nation, who, under the 
name of the third estate^ were admitted in those estates ; 
and it is easy to conceive that they acquired no great in- 
fluence in an assembly of sovereigns who gave the law to 
their lord paramount. HencCi when these disappeared, 
the maxim became immediately ealal)lislied, Thr u«// n/* 
the kimg u M<r wUl of the iaa .— iu old Frcncli, Qk^ vrut /r 
roy, ce veut U loy. 
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And indeed thii privilege of naming repre- 
sentatives, insignificant as it might then appear, 
presently manifested itself by the most con- 
siderable eflects. In spite of his reluctance, 
and after many evasions unworthy of so great a 
king, Edward was obliged to confirm the Great 
Charter ; he even confirmed it eleven times in 
the coarse of his reign. It was moreover en- 
acted, that whatever should be done contrary 
to it, should be null and void ; that it should 
be read twice a year in all cathedrals ; and that 
the penalty of excommunication should be 
denounced against any one who should presume 
to violate it.* 

At length he converted into an established 
lawa privilege of which the English had hitherto 
had only a precarious enjoyment ; and, in the 
statute de taUagio non concedendo, he decreed, 
that no tax should be laid, nor impost levied, 
without the joint consent of the lords and com- 
mons.f A most important statute this, which 

* Confirmationes Chartamm, cap. 2, 3» 4. 

f " Nullum tallagiuro -vel auxilium, per nos, vel hsc« 
" redes nostros, in regno nostro ponatur seu levetur, sine 
" Toluntate et assensu archiepiscoporum, episcoporum, 
<< comitum, baronum, militum, burgensium, et alioruni 
« liberoTum hominum de regno nostro." Stat. an. 24- 
£d.Z. 
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in conjunction with Maf^na Charta, forms the 
basis of the English constitution. If from the 
latter the English are to date the origin of their 
liberty, from the former they are to date the 
establishment of it; and as the Great Charter 
was the bulwark that protected the freedom of 
individuals, so was the statute in question the 
engine which protected the charter itself, and 
by the help of which the people were thence- 
forth to make legal conquests over the authority 
of the crown. 

This is the period at which we must stop, in 
order to take a distant view, and contemplate 
the different prospect which the rest of Europe 
then presented. 

The efficient causes of slavery were daily 
operating,and gaining strength. The inde- 
pendence of the nobles on the one hand^ the 
ignorance and weakness of the people on the 
other, continued to be extreme : the feudal 
government still continued to ditfuse oppres- 
sion and misery ; and such was the confusion 
of it^ that it even took away all hopes of 
amendment; 

France, still bleeding from the extravagance 
of a nobility incessantly engaged in groundless 
wars, either with each other, or with the king, 
was again desolated by the tyranny of Uiatvaroc 
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nobility, haughtily jealous of iheir liberty, or 
ralhtr of their anarchy.* The people, op- 
pressed by those who ought to have guided and 
protected ihem^ loaded with insults by those 
who existed by their labour^ revolted on all 
sides. But their tumultuous insurrections had 
scarcely any other object than that of giving 
vent to the anguish with which their hearts 
were filled. They had no thoughts of entering 
into a general combination; still less of chang- 
ing the form of the government^ and laying a 
regular plan of public liberty. 

Having never extended their views beyond 
the fields they cultivated, they had no concep- 
tion of those different ranks and orders of 
men, of those distinct and opposite privileges 
and prerogatives, which are all necessary in- 
gredients of a free constitution. Hitherto 

* Not contented with oppreasionj they added inAult. 
" When the gentry," says Mezeray, ** piilugLtl and com- 
" mitted exactions on the peasantry, (hey called tlie poor 
'* sufferer, in derision, Jacques bonhomme (goodman 
« Junes). This gave rise to a furious eeditiont which 
** was called the Jacquerie, It began at Beauvois in the 
"year 1357, extending itself into most of the provinces 
*' of France, and was not appeased but by the destruction 
** of part of those unhappy Victims, thousands of whom 
•* were slaughtered." 
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confined to the same round of rustic employ- 
ments, they little thought of that complicated 
fabric, which the more informed themselves 
cannot but with difficulty comprehend, when^ 
by a concurrence of favourable circumstances, 
the structure has at length been reared^ and 
stands displayed to their view. 

In (heir simplicity they saw no other remedy 
for the national evils than the general esta- 
blishment of the regal power, that is, of the 
autliority of one common uncontrolled master, 
and only longed for that time, which, while it 
gratified their revenge^ would mitigate their 
suflcrings, and reduce to the same level both 
the oppressors and the oppressed. 

The nobility, on the other hand, bent solely 
on the enjoyment of a momentary indepen- 
dence, irrecoverably lost the atfection of the 
only men who' might in time support them ; 
and, equally regardless of the dictates of hu- 
manity and of prudence, they did not perceive 
the gradual and continual advances of the royal 
authority, which was soon to overwhelm them 
all. Already were Normandy, Anjon, Lan- 
guedoc, andTouraine, re-united to the crown ; 
Dauphin^, Champagne, and part of Guienne, 
were soon to follow : France was doomed at 
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len^h to see the reign of Louis the Eleventh^ 
to see her General Estates first become useless^ 
and be afterwards abolished. 

It was the destiny of Spain also to behold 
her several kingdoms united under one head; 
— she was falcd to be in lime ruled by Ferdi- 
nand and Charles the Fifth* And Germany, 
where an elective crown prevented the re- 
unions, f was indeed to acquire a few free 

" Spain was originally divided into twelve tcingdonw, 
betides principalities, which, by treaties, and especially 
by conquests, were collected into three kingdoms; those 
of Cafitile, Arragon, and Granada. Ferdinand the Fif^li, 
king of Arragon, married I&abella, queen of Castile; they 
made a joint conquest of the kingdom of Granada; and 
these three kingdoms, thus united, descended, in 1516, 
to their grandson Charies V., and formed the Spanisli 
monarchy. At thi^ sra, the kings of Spain began to be 
absolute ; and the States of the kingdoms of Castile and 
Leon, '• assembled tt Toledo, in the month of Kovcniber, 
•• 1639, were the last in which the three orders met; that 
** is, the grandees, the ecclesiastics, and the deputies of 
** the ton-ns." See the History of Spot rt, by Ferreras. 

f The kingdom of France, as it stood under Hugh 
Capet and his next successors, may, with a great degree 
of exactness, be compared with the German empire; but 
the imperial crown of Germany having, through a con- 
junction of circumstances, continued cleclfvc, the em- 
perors, though vested with more high-sounding preroga- 
ii'ves than even the kings of France, laboured under very 
rssential disadvantages : they could not pursue a plan of 
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cities ; but lier people parcelled into so many 
diiTerent dominions, were destined to remain 
subject to the arbitrary yoke of such of her 
diflerent sovereigns as should be able to main- 
tain their power and independence. In a 
word, the feudal tyranny which overspread 
the continent did not compensate, by any 
preparation of distant advantages, the present 
calamities it caused ; nor was it to leave behind 
it, as it disappeared, any thing but a more 
regular kind of despotism. 

But in England, the same feudal system, 
after having suddenly broken in like a flood, 
bad deposited, and still continued to deposit, 
the noble seeds of the spirit of liberty, union, 
and sober resistance. So early as the time of 
Edward the tide was seen gradually to subside : 
the laws which protect the person and pro- 
perty of the individual began to make their 
appearance ; that admirable constitution, the 
result of a threefold power, insensibly arose ; • 

aggrandizement with the snmc hteAdincss as a line of he- 
reditary BOvereignH usually do ; and tJie right to elect 
them, enjoyed by the greater princes of Germany, pro- 
cured a sufficient power to these, tn protect llietnselves, 
as well as the inferior lords, against the power of the 
crown* 

• " Now, in my opinion," wiys Philippe de Comme*, 
10 times not much posterior to those of Edward the First, 
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an3 the eye miglit even then discover the 
verdant summits of that fortunate region thai 
was destined to be the scat of philosophy and 
liberty, which are inseparable companions: 



CHAPTER III. 
The Subject continued, 

HE representatives of the nation, and of 
the whole nation, were now admitted into 
parharoent : the great point therefore was 
gained, that was one day to procure them the 
g^eat influence which they at present possess ; 
and the subsequent reigns afford continual in- 
stances of its successive growth. 

Under Edward the Second, the commons 
began to annex petitions to the bills by which 
they granted subsidies ; this was the dawn of 
their legislative authority. 

Under Edward the Third, they declared they 
^ould not in future acknowledge any law to 

and with the simplicity of tlte language of his times, 
" among all the sovereignties I know in the world, that 
■• in whidi the pubHc good is best attended to, and the 
■*' least violence exercised on the people, is that of Eiig- 
" land/* M^moires dc ComineSf hvre v. chap, xviii. 
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which they had not expressly assented. Soon 
after this, they exerted a privilege, in which 
consists, at this time, one of the great ba- 
lances of the constitution : they impeached^ 
and procured to be condemned, some of the 
first ministers of state. Under Henry the 
Fourth, they refused to grant subsidies before 
an answer had been given to Lheir petitions. 
In a word, every event of any consequence 
was attended with an increase of the power of 
the commons ; — increases indeed but slow and 
gradual, but which were peaceably and leg^ally 
effected, and were the more fit to engage the 
attention of the people, and coalesce with the 
ancient principles of the constitution. 

Under Henry the Fifth, the nation was 
entirely taken up with its wars against France; 
and in the reign of Henry the Sixth began the 
fatal contests between the houses of York and 
Lancaster. The noise of arms alone was 
now to be hoard : during the silence of the 
laws already in being, no llinught was had of 
enacting new ones: and for thirty years to- 
gether England presents a wide scene of 
slaughter and desolation. 

At length, under Henry the Scvenlh, who, 
by his intermarriage with the bouse of York, 
united the pretensions of the two familJeSj a 
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ral peace was re-established, and the 
prospect of happier days seemed to open on 
the nation. But the long and violent agitation 
under which it had laboured was to be ibl- 
Jow'cd by a long and painful recovery. Henryj 
mounting the throne with sword in hand, and 
in great measure as a conqueror, had promises 
to fulfil, as weH as injuries to avenge. In the 
mean lime, the people, wearied out by the ca- 
/amities they had undergone^ and longing 
only for repose^ abhorred even the idea of 
resistance; so that the remains of an almost 
exterminated nobility beheld themselves left 
defenceless, and abandoned to the mercy of 
the sovereign. 

The commonSj on the other hand, accus- 
tomed to act only a second part in public af- 
fairs, and finding themselves bereft of those 
who had hitherto been their leaders, were more 
than ever afraid to form, of themselves, an op- 
position. Placed immediately, as well as the 
lords, under the eye of the king, they beheld 
themselves exposed to the same dangers. Like 
them, therefore, they purchased their personal 
eecurity at the expense of public liberty ; and 
in reading the history of the two first kings of 
the house of Tudor, we imagine ourselves 
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reading the relation given by Tacitus of Ti- 
berius and the Roman senate. * 

The tirae, therefore, seemed to be arrived, 
at which England must submit, in its turn, to 
the fate of the other nations of Europe. All 
those barriers which it had raised for the de- 
fence of its liberty seemed to have only been 
able to postpone the inevitable eflects of 
power. 

But the remembrance of their ancient laws, 
of that great charier so often and so solemnly 
confirmed, was too deeply impressed on the 
minds of the English to be effaced by transi- 
tory evils. Like a deep and extensive ocean, 
which preserves an equability of temperature 
amidst all the vicissitudes of seasons, England 
still retained those principles of liberty which 
were so universally diflfused through all orders 
of the people; and they required only a 
proper opportunity to manifest themselves. 

England, besides, still continued to possess 
the immense advantage of being one undivided 
state. 

Had it been, like France, divided into se- 
veral distinct dominions, it would also have had 



* Quanio quit tiiutirior, tanto magujaki ac/ettinaniu* 
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several national assemblies. These assemblies, 
being convened at ditferent times and places, 
for this and other reasons^ never could have 
acted in concert ; and the power of withhold- 
ing subsidies^ a power so important when it is 
that of disabling the sovereign, and binding 
him down to inaction^ would then have only 
been the destructive privilege of irritating a 
master who would have easily found means to 
obtain supplies from other quarters. 

The different parliaments^ or assemblies of 
these several states^ having thenceforth no 
means of recommending themselves to their 
sovereign, but their forwardness in complying 
with his demands, would have vied with each 
other in granting what it would not only have 
been fruitless, but even highly dangerous, to 
refuse. The king would not have failed soon 
to demand, as a tribute, a gift he must have 
been confident to obtain ; and the outward 
forms of consent would have been left to the 
people only as additional means of oppressing 
them without danger. 

But the king of England continued, even in 
the time of the Tudors, to have but one as- 
sembly before which he could lay his wants, 
and apply for relief. How great soever the 
increase of his power was, a single parliament 
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alone could furnish him with the means of 
exercising it^ and whether it was that the 
members of this parliament entertained a deep 
sense of their advantages, or whether private 
interest exerted itself in aid of patriotism^ they 
at all times vindicated the right of granting, 
or rather refusing subsidies ; and amidst the 
general wreck of every thing they ought to 
have held dear, tiiey at least clung obstinately 
to the plank which was destined to prove the 
instrument of their preservation. 

Under Edward the Sixth, the absurd tyran- 
nical Ia>vs against high-treason (instituted 
under Henry the Eighth) were abolished. But 
this young and virtuous prince having soon 
passed Hway, the blood-thirsty Mary astonished 
the world with cruellies, which nothing but 
the fanaticism of a part of her subjects could 
have enabled her to execute. 

Under the long and brilliant reign of Eliza- 
beth, England began to breathe a-new ; and 
the protestant religion, being seated once 
more on the throne, brought with it some more 
freedom and toleration. 

Tl»e Star-chamber^ that elfectual instrument 
of the (yranoy of the two Henries, yet con- 
tinued to subsist: the inquisitorial tribunal of 
tlie high commission was even instituted; and 
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the yoke of arbitrary power lay still heavy on 
the subject. But the general affection of the 
people for a queeUj whose former misfortunes 
had created such a general concern, the immi- 
nent dangers which England escaped, and the 
eitreme glory attending that reign, lessened 
the sense of such eiertions of authority as 
would, in these days, appear the height of 
iyrannyj and served at that time to justify, as 
they still do to excuse, a princess whose great 
talents, though not her principles of govern* 
ment, render her worthy of being ranked 
among the greatest sovereigns. 

Under the sway of the Stuarts, the nation 
began to recover from its long lethargy. 
Junics the First, a prince rather impru- 
dent than tyrannical, drew back the veil 
which had hitherto disguised so many usur- 
pations, and made an ostentatious display of 
what his predecessors had been contented to 
enjoy. 

He was incessantly asserting, that the au- 
thority of kings was not to be controlled any 
more than that of God himself. Like Him, 
they were omnipotent; and those privileges 
to which the people so clamorously laid claim, 
as their inheritance and birth-right were no 
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more than an effect of the grace and tolera- 
tion of his royal ancestors.* 

Those principles, hitherto only Bilenliy 
adopted in the cabinet, and in the courts of 
justice^ had maintained their ground in conse- 
quence of this very obscurity. Being now 
announced from the throne^ and resounded 
from the pulpit, they spread an universal 
alarm. Commerce, besides, with its attendant 
arts^ and^ above all, that of printing, dilFused 
more salutary notions throughout all orders of 
the people ; a new light began to rise upon 
the nation ; and the spirit of opposition fre- 
quently displayed itself in this reign, to which 
the English monarchs had not^ for a long time 
past^ been accustomed. 

But the storm which was only gathering in 
clouds during the reign of James, began to 
mutter under Charles the First ; and the 
scene which opened to view, on the accession 
of that prince, presented the most formidable 
aspect. 

The notions of religion, by a singular con- 
currence, united with the love of liberty : the 
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* See his DcchiratJuns madv h\ parliumcDt, in tlie yean 
1610 and 16-^1. 
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same spirit which had made an attack on the 
established faitbj now directed itself to politics : 
the royal prerogatives were brought under the 
same examination as the doctrines of the 
church of Home had been submitted to ; and 
as a superstitious religion had proved unable to 
support the test, so neither could an authority^ 
pretended to be unlimited^ be expected to 
bear iV. 

The commons on the other hand^ were re- 
covering from the astonishment into which the 
extinction of the power of the nobles had, at 
first, thrown them. Taking a view of the 
slate of the nation, and of their own, they be- 
came sensible of their whole strength : they 
determined to make use of it, and to repress a 
power which seemed, for so long a time to 
have levelled every barrier. Finding among 
themselves men of the greatest capacity, they 
undertook that important task with method and 
by constitutional means ; and thus had Charles 
to cope with a whole nation put in motion, 
and directed by an assembly of statesmen. 

And here we most observe how different 
were the effects produced in England, by the 
annihilation of the power of the nobility, from 
those which the same event had produced in 
France. 



48 



THE CONSTITUTION 



In France, where, in consequence of the 
division of the people^ and of (he exorbitant 
power of the nobles, the people were ac- 
counted nothing — when the nobles themselves 
were suppressed, the work was completed. 

In Enghind, on the contrary, where the 
nobles had ever vindicated the rights of the 
people equally with their own, — in England, 
where the people had successively acquired 
most effectual means of influencing the 
motions of the government, and above all 
were undivided, — when the nobles themselves 
were cast to the ground, the body of the 
people stood firm, and maintained the public 
liberty. 

The unfortunate Charles, however, was 
totally ignorant of the dangers which sur- 
rounded him. Seduced by the example of the 
other sovereigns of Europe, he was not aware 
how different in reality his situation was from 
theirs: he had <he imprudence to exert with 
rigour an authority which he had no ultimate 
resources to support: a union was at last 
effected in the nation ; and he saw his ener- 
vated prerogatives dissipated with a breath.* 

• It might here l»c objected, thai when, under Charles 
tlie Flnt, the regal pover waa obliged to ftubmit to the 
power of the people, liiu kixig poMCsaed other domioioni 
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By the famous act, called the Petition of 
Right, and a posterior act, to both which he 
assented, the compulsory loans and taxes, dis- 
^ised under the name of benevolences, were 
declared to be contrary to law ; arbitrary im- 
prisonments, and the exercise of martial law, 
were abolished; the court of high commission, 
and the star-chamber were suppressed ;* and 



besides England, viz. Scotland and Ireland, and therefore 
seemed to enjoy the same advantages as the kingg of 
France, that of reigning over u divided empire or nation. 
But, to tliis it is to be answered, that, at the time we 
mention, Ireland, scarcely civilized, only increased the 
necessities, and consequently the dependence, of the 
king ; while Scotland, through the conjunciion of peculiar 
circumstances, had thrown off her obedience. And 
though those two states, even at present, bear no propor- 
tion to the compact body of the kingdom of EiigEaiid, 
and «eem never to have been able, by their union with it, 
to procure to the king any dangerous resources, yet the 
circum&tances which took place in both at the time of the 
Revolution, or since, sufficiently prove tliut it was no 
unfavourable circumstance to English liberty, that the 
great crisis of the reign of Charles the First, and the 
advance which tlie constitution was to make at that time, 
should precede the period at which the king of England 
niight have been able to call in the assistance of two other 
kingdoms. 

* The star-chamber differed from all the other courts 
of law in this: the latter were govenied only by the com- 
mon Jaw, or immemorial customs, and acts of parliament : 
E 
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the constitution^ freed from the apparatus of 
despotic powers with which the Tudors had 
obscured it, was restored to its ancient lustre. 
Happy had been the people, if their leaders^ 
after having executed so noble a work, liad 
contented themselves with the glory of being 
the benefactors of their country. Happy had 
been the king, if, obliged at last to submit, hia 
submission had been sincere, and if he had 
become sufficiently sensible that the only 
resource he had left was, the affection of his 
subjects. 

But Charles knew not how to survive the 
loss of a power he had conceived to be indis- 
putable : he could not reconcile himself to 
limitations and restraints so injurious, accord- 
ing to his notions, to sovereign authority. His 
discourse and conduct betrayed his secret 
designs ; distrust took possession of the nation : 
certain ambitious persons availed themselves 
of it to promote their own views ; and the 
storm, which scorned to have blown over, burst 
forth anew. The contending fanaticism of 



w)it.TPAs the former nt\cn mlmttied for law the proclxma- 
lioas of the king ami council, and gruuncWd its jutlg* 
iMntt ujHM) tlu'm. The abolition of this tribunal» there- 
fore, wM jiutly looked upon w A great vieiory orcr r«gai 
juitbority. 
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persecuting sects joined in the conflict between 
regal haughtiness and the ambition of indivi- 
duals ; the tempest blew from every point of 
the conjpas* ; the constitution was rent asun- 
der; and Charles exhibited in his fall aa 
awful example to the universe. 

The royal power being thus annihilated, 
the Engflisb made fruitless attempts to substi- 
tute a republican government in its stead. 
" It was a curious spectacle/' says Montes' 
quieu, " to behold the vain efforts of the 
" English to establish among themselves a 
*' democracy." Subjected^ at first, to the power 
of the principal leaders in the long parliament, 
they saw that power expire^ only to pass with- 
out bounds into the hands of a protector. 
They saw it afterwards parcelled out among 
the chiefs of different bodies of soldiers ; and 
tlius shifting without end from one kind of 
subjection lo another, they were at length 
convinced, that an attempt lo establish liberty 
in a great nation^ by making the people inter- 
fere in the common business of government, is, 
of all attempts, the most chimerical : that the 
authority of all, with which men are amused, 
is^ in reality no more than the authority of a 
few powerful individuals, who divide the re- 
public among themselves ; and they at last 
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rested in the bosom of the only constitution 
which is fit for a great state and a free people ; 
I mean that in which a chosen numher deliber- 
ate, and a single hand executes; but in which, 
at the same time, the public satisfaction is 
rendered, by the general relation and arrange- 
ment of things, a necessary condition of the 
duration of government. 

Charles the Second, therefore, was called 
over ; arid he experienced on the part of the 
people that enthusiasm of affection which 
usually attends the return from a long aliena- 
tion. He could not, however, bring himself 
to forgive them the inexpiable crime of which 
he looked upon them to have been guilty. He 
saw with the deepest concern that they still 
entertained their former notions witli regard to 
the nature of the royal prerogative ; and bent 
upon the recovery of the ancient powers of the 
crown, he only waited for an opportunity to 
break those promises which had procured his 
restoration. 

But the very eagerness of his measures 
frustrated their success. His dangerous al- 
liances on the continent, and the extravagant 
wars in •which he involved England, joined to 
the frequent abuse he made of his authority, 
betrayed his designs. The eyes of the nation 
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were soon opened^ and saw into his projects ; 
Vfhen, convinced, at length, that nothing bat 
fixed and irresistible bounds can be an eOectual 
check on the views and efforts of power, they 
resolved finally to lake away those remnants of 
despolism which still made a part of the regal 
prerogative. 

The miUtary services due to the crown, the 
remains of the ancient feudal tenures, had been 
already abolished : the laws against heretics 
were now repealed : the statute for holding 
parliaments once at least in three years was 
enacted : the Habeas Corpus act, that barrier 
of the subject's personal safety, was estab- 
lished; and such was the patriotism of the 
paWiamen^Sj that it was under a king the mast 
destitute of principle that liberty received its 
most efficacious supports. 

At length, on the death of Charles, began a 
reign which afTnrds a most exemplary lesson 
both to kings and people. James the Second, a 
prince of a more rigid disposition, though of a 
less comprehensive understanding than his late 
brother, pursued still more openly the project 
which had already proved so fatal to his family. 
He would not see that the great alterations 
>vhich had successively been eflected in the 
constitution rendered the execution of it daily 
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more and more impracticable: be imprudently 
suffered himself to be exasperated at a resistance 
he was in no condition to overcome ; and^ hur- 
ried away by a spirit of despotism and a monk- 
ish zeal^ he ran headlong against Uie rock which 
was to wreck his authority. 

He not only used in his declarations the 
alarming expressions of absolute power and 
unlimited obedience — he not only usurped to 
himself a right to dispense with the laws ; but 
moreover sought to convert that destructive 
pretension to the destruction of those very laws 
which were held most dear by the natioo, by 
endeavouring to abolish a religion for which 
they bad suffered the greatest calamities^ in 
order to establish on its ruins a mode of faith 
which repeated acts of the legislature had 
proscribed, — and proscribed, not because it 
tended to establish in England the doctrines of 
transubstantiation and purgatory, doctrines in 
themselves of no political moment, but because 
the unlimited power of the sovereign had 
always been made one of its principal tenets. 

To endeavour therefore to revive such a 
religion, was not only a violation of the laws, 
but was, by one enormous violation, to pave 
the way for others of a still more alarming 
liature. Hence the English^ seeing that their 
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liberty was attacked even in its first principles, 
had recourse to that remedy which reason and 
nature point out to the people, when he who 
ought to be the guardian of the laws becomes 
their destroyer; they withdrew the allegiance 
which they had sworn to James, and thought 
themselves absolved from their oath to a king 
who himself disregarded the oath he had made 
lo ill's people. 

But, instead of a revolution like that which 
dethroned Charles the First, which was effected 
by a great effusion of blood, and threw the 
slate into a general and terrible convulsion, 
the dethronement of James proved a matter of 
short and easy operation. In consequence of 
the progressive information of the people, and 
the certainty of the principles which now di- 
rected the nation, the whole were unanimous. 
All the ties by which the people were bound 
to the throne were broken, as it were, by one 
single shock ; and James, who, the moment 
before, was a monarch surrounded by subjects, 
became at once a simple individual in the midst 
of the nation. 

That which contributes, above all, to distin- 
guish this event as singular in the annals of 
mankind, is the moderation, I may even say. 
the legality which accompanied it. As if lo 
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dethrone a kin^, who sought to set himself 
above the laws, had been a natural consequence 
of, and provided for by, the principles of go- 
vernment, every thing remained in its place; 
the throne was declared vacant, and a new line 
of succession was established. 

Nor was this all; care was had to repair the 
breaches that had been made in the constitution, 
as well as to prevent new ones; and advantage 
was taken of the rare opportunity of entering 
into an original and express compact between 
king and people. 

An oath was required of the new king, more 
precise than had been taken by his prede- 
cessors : and it was consecrated as a perpetual 
formula of such oaths. It was determined, 
that to impose taxes without the consent of 
parliament, as well as to keep up a standing 
army in time of peace, are contrary to law. 
The power, which the crown had constantly 
claimed, of dispensing with the laws, was 
abolished. It was enacted, that the subject of 
whatever rank or degree, had a right to pre- 
sent petitions to the king.* Lastly, the key- 

• The lordM and commons, previous to the coronation 
of king Willium and Queen Mnry. had fruiiiod « bill w hich 
contained a declaration of the rights which they claimed 
in behalf uf Uic people, and waa in couscqucncc called the 
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stone was put to the arch^ by the final esta- 
blishment of the liberty of the press,* 

The revolution of 1689 is therefore the 
third grand sera in the history of the constitu- 
tion of England. The Great Charter had 
marked out the limits within which the royal 
authority ought to be con lined ; some outworks 
were raised in (be reign of Edward the First; 
but It was at the revolution that the circum- 
valiation was completed. 

It was at this £era that the true principles of 
civil society were fully established. By the 
expulsion of a king who had violated his oatli^ 
the doctrine of resistance^ tliat ultimate resource 
of an oppressed people^ was confirmed bejond 
a doubt. By the exclusion given to a family 
hereditarily despotic, it was finally determined 
that nations are not the property of kings. 

BUI o/Righu, This biU contained the articles above, as 
wcU as some others; and having received afterwurdii the 
royal assent, became an act of parUatnent under the title 
of j4n Act declaring the Rights and Lilterties of the Suhjccty 
and seititng the SucccMum of the Croum. — A, 1 WiUiam 
and Mary, Ses$. 2, cap. 2. 

* The liberty of the press was, properly speaklog, 
established only four years afterwards, in consequence of 
the refusal which the parliament made at that time to 
roniinue any longer the restrictions which bad before 
been set upon it. 
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The principles of passive obedieDce^ the divine 
and indefeasible right of kings, — in a word» 
the whole scatTolding of false and superstitious 
notions, by which the royal authority had till 
then been supported, fell to the ground; and 
in the room of it were substituted the more 
solid and durable foundations of the love of 
orier, and a sense of the necessity of civil 
government among mankind. 



CHAPTER IV. 
Of the LegnlatM Power. 

X N almost all the states of Europe, the will 
of the prince holds the place of law; and 
custom has so confounded the matter of right 
with the matter of fact^ that their lawyers 
generally represent the legislative authority as 
essentially attached to the character of king; 
and the plenitude of his power seems to them 
necessarily to flow from the very definition of 
bis title. 

The English, placed in more favourable 
circumstances, have judged ditTerently : they 
could not believe that the destiny of mankind 
ought to depend on a play of words, and on 
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•cholaslic subttkies ; they have therefore 
annexed no other idea to the word king or roy, 
a word known also to their laws, than that 
which Ihe Latins annexed to Ihe word rex, 
and the northern nations to caning. 

In limiting therefore the powerof their king, 
they have acted more consistently with the 
etymolog'y oi the word ; they have acted also 
more consistently with reason, in not leaving 
the laws to the disposal of the person who is 
already invested with tlie public power of the 
state, that is, of the person who liefl under the 
greatest and most important temptations to set 
himself above them. 

The basis of the English constitution, the 
capita] principle on *Vhich all others depend, 
is^ that the legislative power belongs to parlia- 
ment alone ; that is to say, the power of esta- 
blishing laws, and of abrogating, changing, or 
explaining them. 

The constituent parts of parliament are, the 
King, the House of LordSi and the House of 
Commons. 

The House of Commons, otherwise the 
aisembly of the representatives of the nation, 
is composed of the deputies of the diOTerent 
counties, each of which sends two; of the 
deputies of certain towns, of which London 
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(including Westminster and Southwark) sendi 
eight — other towns, two or one ; and of th^ 
deputies of the universities of Oxford and 
Cambridge, each of which sends two. 

Lastly, since the act of union, Scotland 
sends forty-five deputies ; who added to those 
just mentioned, make up the whole number five 
hundred and fifty-eight. Those deputies, 
though separately elected, do not solely repre- 
sent the town or county that sends them, as is 
the case with the deputies of the United Pro- 
vinces of the Netherlands, or of the Swiss 
Cantons ; but, when they are once admitted, 
they represent the whole body of the nation. 

The qualifications required fur being a 
member of the house of commons are, for 
representing a county, to be born a subject of 
Great Britain, and to be pos8essed of a landed 
estate of six hundred pounds a year; and of 
three hundred, for representing a town or 
borough. 

The qualifications required for being an 
elector in a county are, to be possessed in that 
county, of a freehold of forty shillings a year.* 

• Tl»« freehold must have been poBBcssed by the 
elector one whole year at lea«t before the lime oi' elec- 
tion, except it has devolved to him by inheritance, by 
mturriage, by a last wiJl, or by promotion to an office. 
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With regurd to electors in towns or boroughs, 
they must be freemen of them ; a word which 
now signifies certain qualifications expressed in 
the particular charters. 

When the king has determined to assemble 
a parliament, he sends an order for that 
purpose to the lord chancellor ; who, after 
receiving* the same, sends a writ^ under the 
grettt sea] of England^ to the sheriff of every 
county, directing him to lake the necessary 
steps for the election of members for the 
coanty, and the towns and boroughs contained 
in it. Three days after the reception of the 
writ, the sheriff must, in his turn, send his 
precept to the magistrates of the towns and 
boroughs, to order them to make their election 
within eight days after the receipt of the 
precept, giving four days notice of the same. 
And the sheriff himself must proceed to the 
election for the county, not sooner than ten 
days after the receipt of the writ, nor later 
than sixteen. 

The principal precautions, taken by the 
law, to ensure the freedom of elections, are, 
that any candidate, who, after the date of the 
writ, or even after the vacancy, shall have 
given entertainments to the electors of a place, 
or to any of them, in order to his being 
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elected, sha)i be incapable of serving for that 
place in parlkiment; and that if aay person 
gives, or promrtesto give, any money, employ- 
ment, or reward, to a voter, in order to 
influence his vote, he, as well as the voter him- 
self, shall be condemned to pay a fine of five 
hundred pounds, and for ever disqualified to 
TOte, and hold any office in a corporation^ — 
the &cnlty, however, being reserved to both, of 
procnring indemnity for their own offence, by 
discovering some oUicr offender of the same 
kind 

It has been moreover established, that no 
lord of parliament, or lord-tieutenant of a 
ciMinty, has any right to interfere in the 
elections of members ; that any officer of the 
excise, customs, &c. who shall presume to in- 
termeddle in elections, by influencing any 
Toter to give or withhold his vote, shall forfeit 
one hundred pounds, and be disabled to hold 
■ny office. Lastly, all soldiers quartered in a 
place where an election is to be made, must 
move from it, at least one day before the elec- 
tion, to the distance of two miles or niorc, and 
retura not till one day after the election is 
finished. 

The House of Peers, or Lords, is composed 
of the lords spiriloal, who are tiie archbishopsof 
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Canterbury' and of York, and the twcnly-four 
bishops ; and of the lords temporal, whatever 
may be their respective titks^ such as dukes, 
marquisses, earls, &c. 

lastly, the King is the third constitutive part 
of parliament : it is even be alone who can 
convoke U ; and he alone can dissolve or pro- 
rogue it. The effect of a dissolution is, that 
from that moment the parliament completely 
ceases to exist ; the commission, given to the 
members by their constituents, is at an end ; 
and, whenever a new meeting of parliament 
shall happen, they must be elected anew. A 
prorogation is an adjoarnment to a term ap- 
pointed by the king; till which the existence 
of parliament is simply interrupted, and the 
function of the deputies suspended. • ^ 

When the parliament meets, whether it be 
by virtue of new summons, or whether, being 
composed of members formerly elected, it 
meets again at the expiration of the term for 
which it had been prorogued, the king either 
goes to it in person^ invested with the iiwegnza 
of bis dignity, or appoints proper persons to 
represent him on that occasion, and opens the 
session by laying before the parliament the 
state of the public aSairs^ and inviting it to 
take them into coaiideration. This presence 
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of the king, either real or representedj is abso- 
lutely requisite at the first meeting ; it is that 
which gives life to the legislative bodies, and 
puts them in action. 

The king, having concluded his declaration^ 
withdraws. The parliament, which is then 
legally intrusted with the care of the national 
concerns, enters upon its functions, and con- 
tinues to exist till it is prorogued or dissolved. 
The house of commons, and that of peers, as- 
semble separately; the latter, under the presi- 
dence of the lord chancellor ; the former, 
under that of their speaker; and both sepa- 
rately adjourn to such days as they respectively 
think proper to appoint. 

As each of the two houses has a negative 
on the propositions made by the other^ and 
there is, consequently, no danger of their en- 
croaching on each other's rights, or on those 
of the king, who has likewise his negative 
upon them both, any question judged by them 
conducive to the public good, without excep- 
tion, may be made the subject of their respec- 
tive deliberations Such are, for instance, 
nevr Jimit^itions, or extensions, to be given 
to the authority of the king ; the establish- 
ing of new laws, or making changes in 
those already in being. Lastly, the different 
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kinds of public provisions, or establishments, 
— the yartous abuses of administration, and 
dieir remedies, — become, in every session, the 
objects of the attention of parliament. 

Here, however, an important observation 
must be made. All bills for granting money 
must have then- beginning in the house of com- 
mons : the lords cannot take this object into 
their consideration but in consequence of a bill 
presented to them by the latter; and the com- 
mons have at all times heen so anxiously tena- 
cious of this privilege, that they have never 
sufTered the lords even to make any change in 
the money-bills which tliey have sent to them ; 
the lords are expected simply and solely 
either to accept or reject them. 

This excepted^ every member^ in each 
house, may propose whatever question he 
thinks proper. If, at'ter being considered, the 
matter is found to deserve attcnlionj the per- 
son who made the proposition, usually with 
some others adjoined to him, is desired to pet 
it down in writing. If, after more complete 
discussions of the subject, the proposition is 
carried in the alErmative, it is sent to the other 
house, that they may, in their turn, take it into 
consideration. If the other house reject the 
bill, it remains without any effect : if they agree 
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to itj nothing remains wanting to its complete 
establishment hut tiie royal assent. 

When there is no business that requires im- 
mediate dispatch, the king usually waits till 
the end of the session, or at least till a certain 
number of bills are ready for him, before he 
declares his royal pleasure. When the time is 
come, the king goes to parliament in the same 
state with which he opened it ; and while he 
is seated on the throne, a clerk, who has a list 
of the bills, gives, or refuses, as he reads, the 
royal assent. 

When the royal assent is given to a public 
hill, the clerk says, le roxf le vevi. If the bill 
be a private bill, he says, soit fait comme it est 
desird. If the bill has subsidies for its object, 
he says, Ic roj/ rcmercie sea loyaux sttjeis, ac- 
cepie leiir h^nevolence, et aussi Ic vcut. Lastly, 
if the king does not think proper to assent to 
the bill, the clerk says, le roys'avisera ; which 
is a mild way of giving a refusal. 

It is, however, pretty singular, that the king 
of England should make use of the French 
language to declare his intentions to his par- 
liament. This custom was introduced at the 
Conquest,* and has been continued, like other 

* Wllliani the Conqueror' added to the other clinngcs 
ti« introduced, the abolition of the EngliBh language in 
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matters of fornix which sometimes subsist for 
ages after the real substance of things has 
been altered : and Judge BlacksLone expresses 
himself on this subject in the following words: 
"A badgCj it must be owned (now the only 
" one remaining), of conquest ; and which 
•' one would wish to see fall into total oblivion, 
*' unless it be reserved as a solemn memento 
" io remind us that our liberties are mortal, 
" having once been destroyed by a foreign 
" force/' 

When the king has declared his different 
intentions, he prorogues the parliament. 
Those bills which he has rejected remain with- 
out force ; those to which he has assented be- 
come the expression of the will of the highest 
power acknowledged in England : they have 
the same binding force as the idits enregistr^s 
have in France, and as the populiscita had in 
ancient Rome ; in a word, they are laws. 
And though each of the constituent parts of 
(he parliament might, at first, have prevented 

all public aa well as judicial transactions, and substituted 
for it the French thut was spoken in hie time: hence thtt 
number of old French words that arc met with in the style 
of the English lows. It was only under Edward III. that 
the English language began to be re-established in the 
courts ofJQstice. 

r 2 
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the existence of those laws, the united will of 
all the three is now necessary to repeal them. 



CHAPTER V, 



Of the Executive Power. 

fT HEN the parliament is prorogued or dis- 
solved, it ceases to c\ist ; but its laws still 
continue to be in force : the king remains 
charged with the execution of them, and is 
supplied with the necessary power for that 
purpose. 

. It isj however, to be observed, that though, 
in his political capacity of one of the consti- 
tuent parts of the parliament (that is with re- 
gard to the share allotted to him in the legis- 
lative authority), tlie king is undoubtedly so- 
vereign, and only needs allege his will when 
he gives or refuses his assent to the bills pre- 
sented to him ; yet, in the exercise of iiis 
powers of government, he is no more than u 
magistrate ; and the laws, whether those (hat 
existed before him, or those to which, by his 
assent, he has given being, must direct his con- 
duct, and bind him equally with his subjects. 

1. The first prerogative of the king, in his 
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capacity of supreme magistrate, has for its 
object the administration of justice. 

l*". He is the source of all judicial power in 
the state : he is the chief of all the courts of 
iaiv, and the judges are only his substitutes; 
every thing is transacted in his name ; thejudg- 
ments must be with his seal, and are executed 
by his officers. 

2*. By a fiction of the law, he is looked 
npon as the universal proprietor of the king- 
dom ; he is in consequence deemed directly 
concerned in all offences ; and, for that reason, 
prosecutions are to be carried on in his name 
in the courts of law. 

3^. He can pardon offences, that is, remit 
the punishment that has been awarded in con- 
sequence of bis prosecution. 

II. The second prerogative of the king is, 
to be ihtfotintain of honour, that is, the dis- 
tributor of lilies and dignities: he creates the 
peers of the realm, as well as bestows the dif- 
ferent degrees of inferior nobility. He more- 
over disposes of the diflPerent offices, either in 
the courts of law, or elsewhere. 

III. The king is the superintendent of 
commerce; he has the prerogative of regulat- 
ing weights and measures ; he alone can coin 
money, and can give a currency to foreign coin. 
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IV, He is the supreme head of the church. 
In this capacity he appoints the bishops, and 
the two archbishops ; and be alone can con- 
vene the assembly of the clergy. This as- 
sembly is formed, in England, on the model 
of the parliament ; the bishops form the upper 
bouse : deputies from the dioceses, and from 
the several chapters^ form the lower house : 
the assent of the king is likewise necessary 
to the validity of their acts or canons : and 
the king can prorogue or dissolve, the con- 
vocation. 

V. He is, in right of his crown, the gene- 
ralissimo of all sea or land forces whatever ; 
he alone can levy troops, equip fleets, build 
fortresses, and fill all the posts in them. 

VI. He is, with regard to foreign nations, 
the representative and the depository of all the 
power and collective majesty of the nation : he 
sends and receives ambassadors ; he contracts 
alliances ; and has the prerogative of declaring 
war, and of making peace, on whatever con- 
ditions be thinks proper. 

VII, In fine, what seems to carry so many 
powers to the height, is, its being a funda- 
mental maxim, that the ring can do no wrong : 
which does not signify, however, that the 
king has not the power of doing ill, or, as it 
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'was pretended by certain persons in former 
tiraesi that every thing he did was lawful; but 
only that he is above the reach of all courts 
of law whatever, and that his person is sacred 
and inviolable. 



CHAPTER VL 



The Boundaries which the Constitution has set to the 
Rot/al Prerogative* . 

IN reading the foregoing enumeration of the 
powers with which the laws of England have 
intrusted the king, we are at a loss to recon- 
cile 1/iem with the idea of a monarchy^ which^ 
we arc iold, is limited. The king not only 
unites in himself all the branches of the execu- 
tive power ; he not only disposes, without 
control, of the whole military power in the 
state ; — but he is, moreover, it seems, master 
of the law itself, since he calls up, and dismisses, 
at his will, the legislative bodies. We find 
him, therefore, at first sight, invested with all 
the prerogatives that ever were claimed by the 
most absolute monarchs ; and we arc at a loss 
to find that liberty which the English seem so 
confident they possess. 
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But the representatives of the people still 
bavCj — and that is saying enough, — they still 
have in their hands, now that the constitution 
is fully established, the same powerful weapon 
which enabled their ancestors to establish it. 
It is still from their liberality alone that the 
king can obtain subsidies ; and in these days, 
when every thing is rated by pecuniary esti- 
mation, — when gold is become the great mov- 
ing spring of affairs, — it may be safely affirm- 
ed, that he who depends on the will of other 
men, with regard to so important an article, 
is (whatever his power may be in other res* 
pects) in a state of real dependence. 

This is the case of the king of England. 
He has, in that capacity, and without the grant 
of his people, scarcely any revenue. A few 
hereditary duties on tlie exportation of wool, 
which (since the establishment of manufactures) 
are become tacitly extinguished ; a branch of 
the excise, which, under Charles the Second, 
was annexed to the crown as un indemnifica- 
tion for the military services it gave up, and 
which, under George the Second, was fixed 
at seven thousand pounds ; a duty of two shil- 
lings on every ton of wine imported ; the 
wrecks of ships of which the owners remain 
unknown : whales and slurtrcons thrown on 



;kgland. 

ffae coast ; swans swimming' on public rivers; I 
and a few other feudal relics, now compose 
the whole appropriated revenue of the king, . 
and are all that remain of the ancient inhen- ' 
tance of the crown. 

The king of England, therefore, has the 
prerogative of commanding armies, and equip- 
ping fleets; hut without the concurrence of 
his parh'ametit he cannot maintain them. He 
can bestow places and employments; but 
nithout his parliament he cannot pay the 
salaries attending on them. He can declare 
war; but without his parliament it is impos- 
sible for him to carry it on. In a word, the 
royal prerogative, destitute as it is of the power 
of imposing taxes, is like a vast body, which 
cannot of itself accomplish its motions; or, if 
you please, it is like a ship completely equipped, 
but from >vhich the parliament can at pleasure 
draw off Ihc water, and leave it aground, — and 
iilso set it afloat again, by granting subsidies. 

And indeed wc see, that, since the establish- 
ment of this right of the representatives of the 
people, to grant or refuse subsidies to the 
crown, their other privileges have been con- 
tinually increasing. Though these represen- 
tatives were not, in the beginning, admitted 
into parliament but upon the mobt disadvanta- 
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geoufl terms, yet (hey soon found meaiis^ bj 
joining petitions to their money-bills, to hare 
a share in framing those laws by which they 
were in future to be governed ; and this me- 
thod of proceeding, which at first was only 
tolerated by the king, tbey afterwards con- 
Terted into an express right, by declaring, 
under Henry the Fourth, that they would not, 
thenceforward, come to any resolutions with 
regard to subsidies, before the king had given 
a precise answer to their petitions. 

In subsequent times we see the commona 
constantly successful, by their exertions of the 
same privilege, in their endeavours to lop oflf 
the despotic powers which still made a part of 
the regal prerogative. Whenever abuses of 
power had taken place, which tiiey were se- 
riously determined to correct, they made 
grievances and supplies (to use the expresnion 
of Sir Thomas Wentworth) go hand in hand 
together; which always produced the redress 
of them. And in general, when a bill in con- 
sequence of its being judged by the commons 
essential to the public welfare, has been joined 
by them to a money-bill, it has seldom failed 
to pass in that agreeable companif,* 

* In mentiotiing ilie forcible use which the cnmroonn 
have at limes oittde oi* their power of grunting tubtidiesr 
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The same Subject continued* 



But this force of the prerogative of the 
commons, and the facility with which it niay 
be exerted, however necessary for the first 
establishment of the constitution, might prove 
too considerable at present, when it is requisite 
only to support it. There might be tlic dan- 
ger, that, if the parliament should ever exert 
their privilege to its full extent, the prince, 
reduced to despair, might resort to fatal extre- 
mities; or that the constitution, whichsubsists 
only by virtue of its equilibrium, might in the 
end be subverted. 

by joining provisions of a different nature to bills tliat bad 
grants fur their, object, I only mean to show the great 
efficiency ol" that power, which was tlie subject of this 
chapter, witiiout pretending to say any thing as to the 
propriety of the measure. The house of lords have t»ven 
found it necessary (which contirms what is said here) to 
form, as it were, a confederacy among themselves, for the 
security of then- legislative autliority, against the un- 
bounded use which the commons might make of tlieir 
power of taxation ; and it has been made a standing order 
of their house, to reject any bill whatsoever to which • 
iQODcy-bill has been tacked. 



76 



THE CONSTITUTION 



Indeed, this is a case >vhich ihe prudence of 
parliament has foreseen. They have, in this 
respect, imposed laws upon themselves ; and, 
without touching the prerogative itself, they 
have moderated the exercise of it, A custom 
has for a long time prevailed, at the beginning 
of every reign, and in the kind of overflowing 
of aflection which takes place between a king 
and his first parliament, to grant the king a 
revenue for his life; a provision which, with 
respect to the great exertions of his power, 
does not abridge the influence of the commons, 
hut yet puts him in a condition to support the 
dignity of the crown, and affords him who is 
ttie first magistrate in the nation, that indepen- 
dence which the laws ensure also to those 
magistrates who are particularly iittrusted with 
the administration of justice.* 



I 



• The twelve juilges.— Their commissions, which in 
/urmer times were of^cn given ihi'in durante brne plcdto 
now must always " be made quamdiu se bene gtsierintf and 
** their salarie« ascertained; but upon an oddrcsi of both 
" homes, it inay be lawful to remove them." — Slat. 13. 
Will. III. c. 2. In the tir&t year of the reign of his prcient 
nijijetity, it was moreover enacted, tJiat the commis«ion» 
4>r the judges should continue in force, notwithstanding 
Ihe deinifte of the king; which has prevented their being 
jLlc(H'ndcnt, with regard to tbGir continuation in oiic«, 
on the ticlr-apparcnt. 
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This conduct of the parliament provides an 
admirable remedy for the accidental disorders 
of the state. For though, by the wise distri- 
bution of the powers of government, great 
usurpations are become in a manner imprac- 
ticable, nevertheless it is impossible but that, in 
consequence of the continual (though silent) 
efibrts of the executive power to extend itself^ 
abuses will at length slide in. But here the 
powers, wisely kept in reserve by the parlia- 
ment, afford the means of remedying them. 
At the end of each reign, the civil list^ and 
conaequently that kind of independence which 
it procured, are at an end. The successor 
finds a throne, a sceptre, and a crown ; but he 
finds neither poiver, nor even dignity : and 
before a real possession of all these things be 
given him, the parliament have it in their 
power to take a thorough review of the state, 
as well as correct the several abuses that may 
have crept in during the preceding reign : 
and thus the constitution maybe brought back 
to its first principles. 

England, therefore, by this mean, enjoys 
one very great advantage, — one that all free 
states have sought to procure for themselves ; 
I mean that of a periodical 'reformation. But 
the expedients which legislators have contrived 
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for this purpose in other countries, have 
always, when attempted to be carried into 
practice, been found to be productive of very 
disadvantageous consequences. Those lavrs 
which were made in Rome, to restore that 
equality which is the essence of a democratical 
government, were always found impracticable ; 
the attempt alone endangered the overthrow 
of the republic ; and the expedient which the 
Florentines called ripigliar il stato proved 
nowise happier in its consequences. This was 
because all those diflerent remedies were 
destroyed beforehand, by the very evils they 
were meant to cure ; and the greater Uie 
abuses were, the more impossible it was to 
correct them. 

Dutthe mean of reformation which the par- 
liament of England has taken care to reserve 
to itself, is the more effectual, as it goes less 
directly to its end. It does not oppose the 
usurpations of prerogative, as it were, in front: 
it does not encounter it in (he middle of its 
career, and in the fullest (light of its exertion : 
but it goes in scarcii of it to its source, and to 
the principle of its action. It does not endea- 
vour forcibly to overthrow it ; it only ener- 
vates its springs. 

What increases still more tlie mildness of the 

i 
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operation is, that it is only to be applied to the 
usurpations themselves, and passes by what 
would be far more formidable to encounter, 
the obstinacy and pride of the usurpers. 

Every thing is transacted with a new sove- 
reign, who, till then, has had no share in public 
afialrs, and has taken no step which he may 
conceive himself bound in honour to support. 
In fine, they do not wrest from him what the 
good of the state requires he should give up : 
he himself makes the sacrifice. 

The truth of all these observations is 
remarkably confirmed by the events that 
followed the reign of the two last Henries. 
Every barrier that protected the people 
against the incursions of power had been 
broken through. The parliament, in their 
terror, had even enacted that proclamations, 
that 19, the will of the king, should have the 
force of laws :♦ the constitution seemed really 
undone. Yet, on the first opportunity afforded 

tby a new reign, liberty began again to make 
its appearance.f And when the nation, at 
• Stat, 31 Hen. Mil. chap. 8. 
t The laws concerning trea£oii| passed under Henry 
the Eighth, which judge Blackstone calls " an amazing 
" heap of wild and new-fangled treasons," were, together 
with the statute just mentioned, repealed in the begin- 
ning of the reign of Edward VI. 
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leHgth recovered from its longsupineness, had, 
at the accession of Charles the First, another 
opportunity of a change of sovereign, that 
enormous mass of abuses, which had been 
accumulating, or gaining strength, during 
live successive reigns, was removed, and the 
ancient laws were restored. 

To which add, that this second rcformatioti, 
which was so extensive in its effects, and might 
be called a new creation of the constitution^ 
was accomplished without producing tha least 
convulsion. Ciiarles the First, in the same 
manner as Edward the Sixth (or his uncle, the 
regent duke of Somerset) had done in former 
times, assented to every regulation that was 
passed ; and whatever reluctance he might at 
first manifest, yet the act called the Petition of 
Right (as well as the bill which afterwards 
completed the work) received the royal sanc- 
tion without bloodshed. 

It is true, great misfortunes followed : but 
they were the effects of particular circum-. 
stances. The nature and extent of regal 
authority not having been accurately .defined 
during the time which preceded the reigns of 
the Tudors, the exorbitant power of the princes 
of that house had gradually introduced poli- 
tical prejudices of even an extravagant kind : 
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(Iiosc prejudices, having had a hundred and 
(if ^ \ears to take root, could not be shaken 
cffbul by a kind of general convulsion ; the 
agtation continued after the action, and was 
carried to excess by Ihe religious quarrels that 

f arose at that time. 
Jl HE Commons, however, have not entirely 
relied on the advantages of the great preroga- 
tive with which ihe constitution has entrusted 
Ihem. 
Though this prerogative is, in a manner, 
out of danger of an immediate attack, they 
have nevertheless shown at all times the greatest 
jealousy on its account. They never suffer, 
as we have observed before, a money-bill to 
begin any-where but with themselves ; and 
any alteration that may be made in it, in the 
other house, is sure to be rejected. If the 
commons had not most strictly reserved to 
themselves the exercise of a prerogative, oq 
which their very existence depends, the whole 
might at length have slidden into that other 
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body, which they might have sufTered to share 
in it e<]Ually wilh Ihcm. If any other persons^ 
besides the representatives of the people, had 
a right lo make an offer of the produce of the 
labour of the people, Ihe executive power would 
soon have forg^otten that it only exists for the 
advantage of the public* 



* As die crown has the undwputed prerogative of 
•ssenting to, and di&senting from» what bills it thinks 
proper, as well as of convening, proroguing, and dissolv- 
ing (be parliament whenever it pleaseii, the latter have no 
assurance of having a regard paid to their bills, or even 
•f being aHuwcd to assemble, but what may result from 
the need the crown stands in of their assistance: die 
■danger in iliat rt-spect, is even greater for the commons 
than for the lords, who enjoy a dignity which is lieredi- 
lary, as well as inherent to their persons, and form a 
permanent body in the state; whereas the commons 
completely vanish, whenever a dissolution takes place : 
the;-c is tliereforc no exaggeration in wliat has been said 
above, tliut their very bcitig depeuda od their power of 
jpuntingsub&idiee to the crown. 

Moved by tliesc considerations, and no doubt, by a 
sense of (heir duty towards tlieir constituents, to whom 
thitt right of taxation originally belongs, the house of 
commons have at all times been very cttreful lest precc* 
denta »liould be efttnbli^cd which might in the most din* 
iant manner, , tend to weiikcn tJiat right. Hence the 
utarmth, I might say the resentment, with which they 
Inivc iilways rejected even the amendments proposed by 
the lordit in their moni'v-biili). Tlie lordh however, have 
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Besides, though (his prerogative has of itself, 
we may say, an irresistible efficiency, the par- 
liaroent has neglected nothing that may increase 
it, or at least the facility of its exercise ; and 
though they have allowed the general prero- 
gatives of the sovereign to remain undisputed^ 
they have in several cases endeavoured to 
restrain the use he might make of them, by 
entering with him into divers express and 
solemn conventions for that purpose.* 

ThuBj the king is indisputably invested with 
the exclusive right of assembling parliaments : 
yti he must assemble one, at least once in 
three years ; and this obligation on the king, 
which was insisted upon by the people in very 
early times, has been since confirmed by an 
act passed in the sixteenth year of the reign of 
Charles the Second. 

not given u\i t)ieir pretension to make such amendments; 
&ud it U only by the vigilance and constant prcdi^tcrmina- 
tion o*' the commons to reject all alteration whatever made 
in their nioney-bilU. without even examining tbem, that 
this pretension of the lords is reduced to be a useless, 
and only doruiunt, claim. 

* Laws made to bind such powers in a state as have 
no superior power by which they may be legiiUy com- 
pelled to the execution of them (for instance, the crown, 
as circumutanced in England), are nothing more than 
general conTentions, or treaties, nmde with the body of 
the people. 

G 2 
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Moreover, as the most fatal consequences 
might ensue, if laws which might most mate- 
rially afTcct public liberty, could be enacted in 
parliaments abruptly and imperfectly sum- 
moned, it has been established that the writs 
for assembling a parliament must be issued 
forty days at least before the first meeting of 
it. Upon the same principle it has also been 
enacted^ that the king cannot abridge the 
term he has once fixed for a prorogation, 
except in the two following cases, viz. of a 
rebellion, or of imminent danger of a foreign 
invasion : in both which cases a fourteen-days 
notice must be given** 

Again, the king is the head of the church; 
but he can neither alter the established religion, 
or call individuals to an account for their 
religious opinions. f He cannot even profess 
the religion which the legislature has particu- 
larly forbidden ; and the prince who should 
profess it is declared incapable of inheriting, 
possessing, or enjoying (he crown of these 
kingdoms,^ 

• Sut. 30 Geo. IL di. 25. 

■\ The convocation or assembly of the clergy, of wliidi 
the king is the head, can only regulute such uflairs as 
are merely ecclesiu^tical ; they cnnnot toucli the laws, 
cttbioms. and statutes, of the kIngdum.*«i)Ut. */5 Hen. 
VIII. c. HI. 

i 1 WUJ. KQdM. lUtS. c. S. 
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The king is the first magistrate ; but he can 
make no change in the maxims and forms 
consecrated by law or custom : he cannot 
even influence, in any case whatever, the 
decision of causes between subject and subject ; 
and James the First, assisting at the trial of a 
cause, was reminded by the judge, that he 
could deliver no opinion.* Lastly, though 
crimes are prosecuted in his name, he cannot 
refuse to lend it to any particular persons who 
have complaints to prefer. 

The king has the privilege of coining money ; 
but he cannot alter the standard. 

The king has the power of pardoning 
offenders ; but he cannot exempt them from 
making a compensation to the parties injured. 
it i$ even established by law, that, in a case 
of murder, the widow, or next heir, shall have 
a right to prosecute the murderer ; and the 

• Thttfie principles have since been made an express 
article of an act of pariiamcnt ; the same whfch abolislied 
the star-chamber. *' Be it likewise Ueclarcd and enacted, 
" by the authority of this present padianienl, that neither 
" his majesty nor his privy-council, have, or ought to 
" Itave, any jurisdiction, power, or authority, to cxainiue 
•< or draw into question, determine, or dispose uf the 
•* lands, tenements, goods, or chattels, of any of the 
" subjects of this kingdom." 8tat. 16 Ch. I. cap. 10. 
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king's pardon, whether it preceded the aen- 
lence passed in consequence of such prosecu- 
lionj or whether it be granted after it, cannot 
have any effect.* 

The king has the mihtary power ; but still, 
with respect to this, he is not absolute. It is 
true, in regard to the sea- forces, as there is in 
them this very great advantage, that they 
cannot be turned against the hberty of the 
nation, at the same time that they are the surest 
bulwark of the island, the king may keep theih 
&fi he thinks proper; and in this respect he 
lies only under the general restraint of applying 
to parliament for obtaining the means of 
doing it. But in regard to land-forces, u 
they may become an immediate weapon in the 
hands of power, for throwing down all the 
barriers of public liberty, the king cannot raise 
them without the consent of parliament. Tiie 
guards of Charles the Second were declared 
anti-constitutional ; and James's army was 
one of the causes of bis being dethroned, f 



I 



• The method of prosecution niemioned here, is cidled 
an fTppral: ii inusit Se sued witJiin a year and a day after 
the commiftflioii of the crime. 

^' A new saiiction was given to tl)e abore restriction in 
the sixth article of the Bill of Kighis : " A sTondiiig army, 
" mthout the consent of parliament, is agitinsi law. ' 
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In the»e time», however, when it is become 
a cuBtOfn wilh princes to keep those numerous 
armies^ which serve as a pretext and means of 
oppressing the people, a state that would 
maintain its independence U obliged^ in a 
great measure, to do the same. The parUa- 
ment has therefore thought proper to establish 
a standing body of troops (amounting to about 
thirty thousand men), of which the king has 
the command. 

But this army is only established for one 
year; at the end of that term, it is (unless 
Te-cstablished) to bo ipso facto disbanded; 
and as the que&iion, which then lies before 
parliament^ is not, whether the army shall be 
dissolvedj but whether it shall be establiahed 
jineWy as if it had never existed, any one of the 
three branches of the legislature may, by its 
dissent, hinder its continuance. 

Besides, the funds for the payment of these 
troops are to be paid by taxes that are not 
estabh'shed for more than one year:* and it 
becomes likewise necessary, at the end of this 
terra, again to establish them.f In a word. 



• The land-tax and raaJt-tax, 

f U U also ncctstfary tliat tlie parliament, when it re- 
newt the act against mutiny, ahoutd authorize the dif- 
ferent couru-nrnrtial tn punish tiiih'tary offences and 
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this instrument of defence^ which the circum- 
slanccs of modern times have caused to be 
judged necessary, beinp^ capable, on the other 
hand, of being applied to the most dangerous 
purposes, has been joined to the state by only 
a slender thread, the knot of which may be 
slipped, on the first appearance of danger.* 



desertion. It can therefore refuse the king even the 
necesjUiry. power of military discipline. 

♦ To these law«, or rather conventions, between king 
and people, I will odd the oath which the king takes at 
his coronation ; a compact which, if it cannot have the 
same precision as the laws above-mentioned, yet, in a 
manner, comprehends them all, and ha& the farther advan- 
tage of being declared M'ith more 6olemiuty. 

The archbishop or bishop shall w^, " Will you solemnly 
*' promise and swear to govern the people of this kingdom 
** of England, and the dominions thereto betongmg, ac- 
*» cording to the statutes of parliament agreed on, and tht: 
*' laws and customs of the isiuni!?*'—'The hng or quern 
thatliay, ** I solemnly promise so to du." 

ArehUhop ur bishop. — *• Will you, to your power, cause 
" law and justice, in mercy to be executed in oil your 
•* judgnicnis?"— A'lii^ or yurrw. *• I will." 

Archbiihopor buhop "Will you, to the utmost of your 

" power, maintain the laws of (jud, the true proftfssioii of 
** the gospel, und the protcstant reformed religion esta- 
" blishcd by the law ? And will you preserve unto the 
" bishops and clergy of this realm, and to the churches 
** committed lu their charge, all such rtghU and privi- 
*' Icgn 4U by law do or «hall appertain unto them, or 
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But these laws, which limit the king's 
authority, would not, of themselves, have been 
sufficient. As they are. after all, only intel- 
lectual barriers, which the king might not at 
ail timeB respect; as the check which Ihe 
commons have on his proceedings, by a refusal 
of (subsidies, affects too much the whole stale to 
be exerted on every particular abuse of his 
power; and lastly, as even this check might in 
some degree be eluded, either by breaking 
the promises which have procured subsidies, or 
by applying them to uses different from those 
for which they were appointed, the constitution 
has besides supplied the commons with the 
means of immediate opposition to the miscon- 
duct of government by giving them a right to 
impeach the ministers. 

It is true, the king himself cannot Ijc 
arraigned before judges; because if there 
were any that could pass sentence upon him, 
it would be ihcy, and not he, who must finally 
possess the executive power; but, on the 



" any of them?" — King or fjueeu, ** All this I promise 
iti do." 

After this, the h'ng or quwn, l^iying his or her hand upon 
ihe holy gotpelsy shall say, " The things which I have here 
** before promised 1 will perform and keep : So help tnc 
" Godi"— ofli/Mc;* Mhali kisi the book. 
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other hand, the ktn^ cannot act without niinis- 
teri; it is therefore those roinisterB^ — Uiut in, 
those indispensable instruments^ — whom tbey 
attack. 

If^ for example, the pubUc money has been 
employed in a manner contrary to the declared 
intention of those who granted it, an impeach- 
ment may be brought against those who had 
the management of it. If any abuse of power 
is commilled, or in general any thing done 
contrary to the public weal, they prosecute 
those who have been either the instruments or 
the advisers of the measure.* 

But who shall be the judges to decide in 
such a cause ? What tribunal will (latter itself 
tliat it can give an impartial decision, when it 
shall see, appearing at its bar, the government 
itself as the accused, and Ihc representatives of 
the people as the accusers P 

It is before the house of peers tliat the law 
has directed the commons to carry their accu* 
satioo; that is, before judges, whose dignity, 
on the one hand, renders them independent^ 



* It Mras upon these principles tJint tlie couiiuuus. in 
Ihe Itcginning of llie ciglitiHMitli century. tnijK-Actied the 
cmrl of Orford, who liad advisott ilie ireaty of partitmn, 
And Ihc lord cliauccLlor Soiuerj, who bad affixed the greai 
seal to it. 
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and who, on the other, have a great honour to 
support in Chat awful function, where they 
have ail the nation for spectators of their con- 
duct. 

When the impeachment is brought to the 
lords, they commonly order the person accused 
lo be imprisoned. On the day appointed^ the 
deputies of the house of commons, with the 
person impeached, make their appearance: 
the impeachment is read in his preseuce; 
counsel are allowed him, as well as lime to 
prepare for his defence ; and, at the expira- 
tion of this term, the trial goes on from day t* 
day, with open doors, and every thing is com- 
municated in print to (he pubhc. 

But whatever advantage the law grants to 
the person impeached for his justification, it is 
from the intrinsic merits of his conduct that he 
must draw his arguments and proofs. It would 
be of no service to him, in order to justify a 
criminal conduct, to allege the commands of 
the sovereign : or pleading guilty with respect 
to the measures imputed to him, to produce 
the royal pardon.* It is against the adminia- 

• This point, in ancient times, was far from being 
cleariy Rciiled. In the year 1678, the commons having 
impeathed the earl of Dnnbjr, he pleaded the king's 
pardon in bar to timt impeachment : gr«at oltercatiopfi 
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tration ilself that the impeachment is carried 
on ; it should therefore by no means interfere: 
the king can neither stop nor suspend \iA 
course, but is forced to behold as an inactive 
spectator^ the discovery of the share which he 
may himself have had in the ille^l pro- 
ceedings of his servants^ and to hear his own 
sentence in the condemnation of his ministers. 
An admirable expedient! which, by re- 
moving and punishing corrupt ministers, af- 
fords an immediate remedy for the evils of the 
state, and strongly marks out the bounds 
within which power ought to be confined: 
which takes away the scandal of guilt and 
authority united, and calms the people by a 



ensued, which were terminated by the dissolution of Umt 
parliament. It was afterwards enacted (Seal. 1% and 13 
W. III. c. 2. ), " that no pardon under the great seal 
" should be jileaded in bar to an impesctunent by the 
" house of commons/' 

I once nsked n gentleman, very learned in the hiirs of 
this country, if the king could remit the punishment of a 
roan condemned in consequence of an inipeachmenc of the 
house of commons: he answered me, The tories will tell 
you the king can, and the whigs, he cannot. But it is 
not perhaps very muteriul that the quesUon should be 
decided : the great pubhc ends are attained when a cor- 
rupt minister is removed with disgrace, and the whole 
system of his proceedings unveiled to the public eye. 



OF ENGLAND. 



98 



great and awful act of Justice : an expedient, 
in this respect especially^ so highly useful^ 
that it is to the want of the like thai Machiavel 
attributes the ruin of his republic. 

But all these general precautions to secure 
the rights of the parliament^ that is, those of 
the nation itself, against the efforts of the 
executive power^ would be vain, if the mem- 
bers ihemselves remained personally exposed 
to them. Being unable openly to attack, 
with any safety to itself, the two legislative 
bodies, and by a forcible exertion of its prero- 
gatives, to make as it were, a general assault, 
the executive power might, by subdividing 
the same prerogatives, gain an entrance, and, 
sometimes by interest, and at others by fear, 
guide the general will, by influencing that of 
individuals. 

But the laws which so effectually provide 
for the safety of the people, provide no less for 
that of the members, whether of the house of 
peers, or that of the commons. There are not 
known in England either commissaries who 
are always ready to find those guilty whom the 
wantonness of ambition points out, or those 
■ecret imprisonments which are, in other 
countries, the usual expedients of government. 
As the forms and maxims of the courts of 
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joflice are strictly pre?cribed, and every indi- 
vMunl h*ds an invariable right <o be judged 
accordinf^ lo law, he may obey without fe*r 
the diciales of public virtue. Lastly, what 
crowns all thene precnutions is, its being a 
fundamental maxim, *' That the freedom of 
"speech, and debates and proceedings id 
"parliament, o^ight not to be impeached or 
^' qnefltioned tti any court or place out of 
^ pwriiamont "* * 

Thti lepi»lfltorg, on the other hand, have 
rot Forgotten that interest, as well a» fear, may 
impose silence on duty. To prevent its 
effects, it has been enacted, that all persons 
concerned in the management of any taxes 
created since 16^)2, c«mmif»sioners tsi prize, 
nnfy, victuaUiwg <'<fire, &c controllers of 
the army accounts, agents for regiments, the 
clerks in the different offices of the revenue, 
persons holding any new office under the 
crown (created since 1705), or having a pen- 
sion nnd<»r the crown during pleasure, or for 
any term of years, are incapable of being 
elected memberH. Besides, if any member 
•ocepts an office under the crown, except it be 
■n officer in the army or navy accepting a 
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new commission, his seat becomes void; 
though such member is capable of being re- 
elected. 

Such are the precautions hitherto taken by 
the legislators, for preventing the undue influ- 
ence of the great prerogative of disposing of 
rewards and places ; precautions which have 
been BuccetsiTeljr tdrenj according at circum- 
stances iiave shown Ihem to bs necessary ; 
and whicb^ we may thence suppose, are owing 
to causes powerful enough to produce the 
establishment of new ones, whenever drcuui* 
stances shall point out the necessity of them.* 

* Notbing can be a better proof of the efficacy of tiie 
cauBes that produce the liberty of the English, than those 
victories which the parliament from time to time ^ns 
over itself, and in which the members, forgetting all 
views of private ambition, only think] of their interest as 
subjects. 

Since this was Srst written, an excellent r^ulation has 
been made for the decision of controverted elections^ 
Formerly the house decided them in a very summary 
manner, and the witnesses were not examined upon 
oath. But, by an act passed a few years ago* the deci-> 
sion is left to a jury, or committee, of fifteen members; 
formed in the following manner : — Out of the members 
present, who must jaot be Imb than oneivndred, forty- 
nine are drawn by lots : out of these, sach candidate 
strikes oif one ailtaiiatety, till there remais only thirteen, 
who with two others, named out of tlie wbole house (ons 



M 



THE CONSTITUTION 



CHAPTER IX. 

0/ private Libertt/, or the Libertj/ of Individuals. 

tV E have hitherto treated only of g-eneral 
liberty, that is, of the rights of the nation as a 
nation, and of its share in the government. 
It now remains that we sliould treat particu- 
larly of a thing without which this general 
liberty, being absolutely frustrated in its object, 
would be only a matter of ostentation, and 
even could not long subsist, — I mean tlie 
liberty of individuals. 

Private liberty, according to the division of 
the English iawyers, consists first, of the right 
of property, that is, of the right of enjoying 
exclusively the gifts of fortune, and all the 
various fruits of one's industry ; secondly, of 
the Tight o( personal security ; thirdly, of the 
Iflco-nioiive faculty, taking the word liberty in 
iU more confined sense. 



hy each candidate), arc to form the contmittec. In nnUT 
Co secure the necessary number of a hundred members, 
all other buvineid in the Iiouge li to be Miipendedt till the 
•bove opcracions are completed. 
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Each of these rights, say again the English 
lawyers, is inherent in the person of every 
Englishman; they are (o him as an inheritance, 
and he cannot be deprived of them, but by 
virtue of a sentence passed according to the 
lavrs of the land. And, indeed, as this right 
of inheritance is expressed in Englisli by one 
word (blrtu'righl), the same as that which 
expresses (he king's title to the crown, it has^ 
in times of oppression, been often opposed to 
him as a right, doubtless of less extent^ bat of 
a sanction equal to that of his own. 

One of the principal effects of the right of 
property is, that the king can take from his 
subjects no part of what they possess ; he 
must wait till ihcy themselves grant it to him : 
add this right, which, as we have seen before, 
is, by its consequences, the bulwark that pro- 
tects all the others, has moreover the immediate 
eifect of preventing one of the chief causes of 
oppression. 

in regard to the attempts to which the right 
of property might be e.\posed from one indi- 
vidual to another, I believe I shall have said 
every thing, when I have observed, that there 
is no man in England who can oppose the 
irresistible power of the laws ; — that, as the 
judges cannot be deprived of their employ- 

H 
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ments butoa an accusation by parliament, (he 
effect of interest with the sovereign, or with 
those who approach his person^ can scarcely 
influence their decisions ; — that, as the judges 
themselves have no power to pass sentence 
till the matter of fact has been settled by men 
nominated, wc may almost say, at the common 
choice of the parties,* all private views, and 
consequently all respect of persons, are ba- 
nished from the courts of justice. However, 
that nothing may be wanting which may help 
to throw light on the subject I have under- 
taken to treat, I shall relate, in general, what 
is the law in civil matters, that has taken place 
in England. 

When the Pandects were found at Amalphi, 
the clergy, who were then the only men that 
were able to understand them, did not neglect 
that opportunity of increasing the influence 
they had already obtained, and caused them 
lo be received in the greater part of Europe. 
England, which was destined to have a consti- 
tution so ditfercnt from that of other states, 
was to be farther distinguished by its rejecting 
the Roman laws. 

• From the extensive right of challenging jurymen, 
which is allowc<I to every person brought to his irinK 
thougit not very frvqueutly iumhI. 
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Under William the Conqueror, and his 
immediate successors, a multitude of foreign 
ecclesiastics flocked to the court of England. 
Their influence over the mind of the sove- 
reign, which, in tlje other states of Europe, 
as they were then constituted, might be consi- 
dered as matter of little importance, was not 
so in a country where, the sovereign being 
all-powerfuJ, to obtain influence over him was 
to obtain power itself. The English nobility 
saw, with the greatest jealousy, men of a con- 
dition 80 different from their own, vested with 
a power, to the attacks of which they were 
immediately exposed, and thought that they 
would carry that power to the height, if they 
shouid ever adopt a system of laws which those 
same men sought to introduce, and of which 
they would necessarily become both the depo- 
sitories and the interpreters. 

It happened therefore, by a somewhat sin- 
gular conjunction of circumstances, that to the 
Roman laws, brought over to England by 
monks, the idea of ecclesiastical power became 
associated, in the same manner as the idea of 
regal despotism was afterwards annexed to the 
religion of the same monks, when favoured by 
kings who endeavoured to establish an arbi- 
trary government. The nobility at all times 
h2 
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rejected these laws, even with a degree of ill- 
humour;* and the usurper Stephen, whose 
interest it was to conciliate their aRections, 
went so far as to prohibit the study of them. 

As the genera! disposition of things brought 
about a sufficient degree of intercourse between 
the nobility or gentry, and the people, the 
aversion to the Roman laws gradually spread 
itself far and wide ; and those laws to which 
their wisdom in many cases, and particularly 
their extensiveness, ought naturally to have 
procured admittance when the English laws 
themselves were yet but in their infancy, ex- 
perienced the most steady opposition from the 
lawyers ; and as those persons who sought to 
introduce thenj, frequently renewed their at- 
tempts, there at length arose a kind of general 
combination among the laity, to confine them 
to universities and monasteries, f 



• TIic nobility, under the reign of Richard II,, declared 
in the French language of those times, ** Puree que le 
" roialmc d'Englcterre nVloit devant ccf hcure», ne h 
*' Tenlent du roy notre seignior, et seigniors du parle- 
•* roent, unques ne sera, rule ne govern^ par la loy civil ;** 
▼11. Inasroucfa as the kingdom of England was not before 
this time, noti according to tl»e intent of the king our 
lord, and lords of ^mriiamcni, ever shall bo ruled or go- 
verned by the civil lAyr^ParL IVestmonojii. Ffh. 3, 1379, 

f It might perhaps be shovrn, if it belonged to the 
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This opposition was carried so far, that 
Porteacue, chief justice of the King's Bench, 
and afterwards chancellor^ under Henry VI., 
wrote a book entitled De Laudibus Legum 
Anglian, in which he proposes to demonstrate 
the superiority of the English laws over the 
civil ; and that nothing might be wanting in 
his argnments oo that subject, he gives them 
the advantage of superior antiquity, and traces 
Iheir origin to a period much anterior to the 
foundation of Rome. 

This spirit has been preserved even to much 



I 



subject, that the liberty of Un'nking in religious matters, 
which has at all times remarkabiy prevuJietl in England, is 
derived from nearlj the same causes as its political liberty : 
both perhaps are owing to this, that the same men, wliose 
interest it is in other countries that the people should be 
Influenced by prejudices of a poJittcal or religious kind, 
have been in England forced to conform and unite with 
them. 1 shall here take occasion to observe, \n answer lo 
the reproach made to the English, by president Henault, 
ID his much esteemed Chronological History of France, 
that the frequent changes of religion which have taken 
place in England, du not argue any servile disposition in 
the people ; they onJy prove the equilibrium between the 
then existing sects : there was none but what might be* 
come tl\e prevailing one, whenever the sovereign thought 
proper to declare for it; and it was not England, as peo- 
ple may tbnuk at first sight — it was only its govcnunent 
nhich changed its religion. 
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more modern limes ; and when \vc peruse the 
many paragraphs which judge Hale has written 
in his history of the common law, to prove 
thal^ in the few cases in which the civil law 
is admitted in England^ it can liave no power 
by virtue of any deference due to the orders of 
Justinian (a truth which certainly had no need 
of proof), we plainly see that this chief justice, 
who was also a very great lawyer, had, in this 
respect, retained somewhat of the heat of party. 
Even at present the English lawyers attri- 
bute the liberty they enjoy, and of which other 
nations are deprived, to their having rejected, 
while those nations have admitted, the Roman 
law ; which is mistaking the effect for the 
cause. It is not because the English have 
rejected the Roman laws that they are free; 
but it is because they were free (or at least 
because there existed, among them, causea 
which were, in process of time, to make them 
so), that they have been able to reject the 
Roman laws. But even though they had ad- 
mitted those laws, these same circumstances, 
that have enabled them to reject the whole, 
would have likewise enabled them to reject 
those parts which might not have suited them; 
and they would have seen, that it is very pos- 
sible to receive the decisions of the civil law 
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on Ihe subject of the serviiutes urbane et 
ru$ti€<€, without adopting its principles with 
respect to the power of the emperors.* 

Of this the republic of Holland, where the 
civil Jaw is adopted, would afford a proof, if 
there were not the still more striking one of 
the emperor of Germany, who, though, in the 
opinion of his people, he is the successor to tlie 
verj throne of the Ccesars, has not, by a great 
deal, so much power as a king of England ; 
and the reading of the several treaties which 
deprive him of tlie power of nominating the 
principal officers of the empire, sufficiently 
shows that a spirit of unlimited submission to 
monarchical power is no necessary consequence 
of the admission of the Roman civil law. 

The laws therefore that have taken place in 
England are what they call the unwrilten law 
(also termed the common law), and the statute 
law. 

The unwritten law is thus called, not be- 
cause it is only transmitted by tradition from 
generation to generation, but because it 
is not founded on any known act of tho 
legislature. It receives its force from im- 



• What particularly frightens the English lawyers, \sl 
L. I, Lib. I. Tit. 4-. D'ig.^Q,uod principi plaateril legix 
ha^ vigorem. 
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memorial custom^ and, for the most part^ 
derives its origin from acts of parliament 
enacted in the limes which immediately fol- 
lowed the Conquest (particularly those anterior 
to the time of Richard the First), the originals 
of which are lost. 

The principal objects settled by the common 
law, are the rules of descent, the different me- 
thods of acquiring property, the various forms 
required for rendering contracts valid; in all 
which points it differs more or less, from the 
civil law. Thus, by the common law, lands 
descend' to the eldest son, to the exclusion of 
all his brothers and sisters; whereas, by the 
civil law, they arc equally divided among the 
children ; by the common law properly is 
transferred by writing ; but, by the civil law, 
tradition (or actual delivery) is moreover re- 
quisite, &c. 

The source from which the decisions of the 
common Inwaredrawn.is what is called pr<e/rri- 
torum memoria eventorum, and is found in the 
collection of judgments that have been passed 
from tin>c immemorial, and which^ as well as 
the proceedings relative to them, are carefully 
preserved under the title of Records, In order 
that the principles established by such a series 
of jadguients may be known, cxtrajcts from 
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them are, from time to time, published under 
the name of Reports ; and these reporU reach, 
by a reticular series, so far back as the reign of 
Edward the Second inclusively. 

Besides thi» colleclioti, which is pretty vo- 
luminous, there are also some ancient \vriters 
of great authority among lawyers ; such ai 
Glanvilj who flourished in the reign of Henry 
the Second — Bracton, who wrote under Henry 
the Third — Fleta^ and Lyiilelon. Among 
more modem authors, is Sir Ekiward Coke, 
lord chief justice of the King's Bench under 
Jamea the First, who has written four books 
of Institutes, and is at present the oracle of 
the connnnn law. 

The common law moreover comprehends 
some particular customs, which are fragments 
of the ancient Saxon laws, escaped from thft 
disantei' of the conquest; such as that called 
Gavelkind, in the county of Kent, by which 
lands are divided equally between or among 
the sons ; and that called Borough English, 
by which, in some districts, lands descend to 
the youngest son. 

The civil law, in the few instances where it 
is admitted, is likewise comprehended under 
the unwritten law, because it is of force only 
so far as it has been authorized by immemorial 
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custom. Some of its principles are followed 
in the ecclesiastical courts, in the courts of ad- 
miralty, and in the courts of the two universi- 
ties ; but it is there nothing more than lex sub 
lege graviori ; and these different courts must 
conform to acts of parliament, and to the 
sense given to them by the courts of common 
law ; being moreover subjected to the control 
of the latter. 

Lastly, the written law is the collection of 
the various acts of parliament^ the originals of 
which are carefully preserved, especially since 
the reign of Edward the Third. Without 
entering into the distinctions made by lawyers 
with respect to them — such as public and pri* 
vale acts, declaratory acts, or such as are 
made to extend or restrain the common law, 
&c. — it will be sufficient to observe^ that being 
the result of the united wills of the three con- 
stituent parts of the legislature^ they, in all 
cases, supersede both the common law and all 
former statutes, and the judges must take cog- 
nizance of them, and decide in conformity to 
them, even though they had not been alleged 
by the parties,* 

The different courts for the administration 
of Justice, in England, are, 

* Uolciui they be private acCft* 
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I. The Court of Common Pleas. It for- 
merly made a part of the Aula Begis (the 
king's hall or court) ; but as the latter was 
bound by its institution always to follow the 
person of the king^ and private individuals 
experienced great difficulties in obtaining re- 
lief from a court that was ambulatory, and 
always in rnotioo, it was made one of the ar- 
ticles of the Great Charter, that the Court of 
Common Pleas should thenceforward be holden 
in a fixed place ;* and since that time it has 
been seated at Westminster. It is composed 
of a lord chief justice, and three other judges ; 
and appeals from its judgments, usually called 
zcrits of error, are brought before the Court 
of King"'s Bench. 

II. The Court of Exchequer. It was ori- 
ginally established to determine tliose causes 
in which the king, or his servants, or account- 
ants, were concerned, and has gradually be- 
come open to ail persons. The confining the 
power of this court to the above class of per- 
sons is therefore now a mere fiction ; only a 
man must, for form's sake^ set forth in his de- 
claration that he is debtor tothe king, whether 
he be so or no. This court is composed of 

• CoiHmunia placita non iequantur curiam nostramy sed 
teneanturin aliquo loco certo. Magna Charta, cap. 17. 
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the chief baron of the exchequer, and three 
other judges. 

III. The Court of King's Bench forms that 
part of the Aula Regis which continued to 
subaisl after the dismembering of the Common 
Pleas. This court enjoys the most extensive 
authority of all other courts: it has the su- 
perintendence over all corporations, and keeps 
the various jurisdictions in the kingdom withia 
their respective bounds. It takes cognizance, 
according to the end of its original institution^ 
of all criminal causes, and even of many causes 
merely civil. It is composed of the lord chief 
justice and three other judges. Writs of error 
against the judgments passed in this court iu 
civil matters are brought before the Court of 
the Exchequer Chamber; or, in most cases, 
before the House of Peers, 

IV. The Court of the Exchequer Chamber. 
When this court is formed by the four barons, 
or judges of the exchequer, together with the 
chancellor and treasurer of the same, it sits qs 
a court of equity. When it is formed by the 
twelve judges, to whom sometimes the lord 
chancellor is joined, its office is to deliberate, 
when properly referred and applied to, and 
give an opinion on important and difficult 
causes, before judgments are passed upon 
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(hem in those courts where the causes ure 
depending. 



CHAPTER X. 



On the Lau that is observed in England, in regard Iv 
Civil Afatters, 

Concerning the manner in which justice 
is administered in England, in civil matters, 
and the kind of law timt obtains in that respect^ 
the following observations may be made : 

The beginning of a civil process in Eng- 
land, or the first step usually taken in bringing 
an action^ is the seizing, by public authority, 
the person against whom that action is 
brought. This is done with a view to secure 
such person's appearance before a judge, or 
at least make him give snrclies for that pur- 
pose. In most of the countries of Europe, 
where the forms, introduced into the Roman 
civil Jaw in the reigns of the later emperors, 
have been imitated, a different cnelhod has 
been adopted to procure a man's appearance 
before a court of justice. The usual practice 
is, to have the person sued^ summoned to ap- 
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pear before the court, by a public officer be- 
longing to it, a week before-hand : if no regard 
is paid to such summons twice repeated, the 
plaintiff (or his attorney) is admitted to make 
before the courta formal readingof his demand, 
which is then granted to him, and he may 
proceed to execution.* 

In this mode of proceeding, it is taken for 
granted, that a person who declines to appear 
before a judge, to answer the demand of 
another, after being properly summoned, 
acknowledges the justice of such demand ; and 
this supposition is very just and rational. 
However, the above-mentioned practice of 
securing before-hand the body of a person 
sued, though not so mild in its execution as 
that just now described, nor even more effec- 
tual, appears more obvious, and is more readily 
adopted, in those times when courts of law 
begin to be formed in a nation, and rules of 
distributive justice to be establbhed ; and it is, 
very likely, followed in England as a continu- 



* A person againut whom a judgment of this kind has 
been paisi'd (which they call in France un jugemcnt par 
tlSfautJ may easily obtain relief: but as he now in his 
turn becomes in a manner the plaintiff, his deserting the 
caose, in Uiis second stage of it, would leave him without 
remedy. 
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ation of the methods that were adopted when 
the English laws were yet in their infancy. 

In the times we mention, when laws begin 
to be formed in a country, the administration 
of justice between individuals is commonly 
lodged in the same hands which are intrusted 
vrith the public and military authority in the 
state. Judges, invested with a power of this 
kind, like to carry on their operations with a 
high hand : they consider the refusal of a man 
to appear before them, not as being barely an 
expedient to avoid doing that which is jast^ 
but as a contempt of their authority : they of 
course look upon themselves as being bound 
to vindicate it ; and a writ of capias is speedily 
issued to apprehend the refractory defendant, 
A preliminary writ or order of this kind 
becomes in time the first regular step of a law- 
suit ; and hence it seems to have happened, 
that, iu the English courts of law, if I am 
rightly informed, a writ of capias is either 
issued before the original writ itself (which 
contains the summons of the plaintiff, and a 
formal delineation of his caae)^ or is joined to 
such writ, by means of an ac etiam capias, 
and is served along with it. 

In Rome, where the distribution of civil 
justice was at first lodged in the hands of the 
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kings, and afterwards of the coaeuU, Ihc 
method of seizing the ptTsoM of a man against 
whom a demand *il' auy kind was preferred^ 
previimslytoanv judgment beingpassed against 
him, nas likewise adopted and continued to be 
followed after the institutioo of the preetor's 
court, to whom the civ il branch of the power 
of the consuls was afterwards delegated ; and 
it lasted to very late times . that is, to the times 
when those capital alterations were made in the 
Roman civil law, during the reigns of the 
later emperors, which gave it the form it now 
has in those codes or collections of which we 
are in poftsi^ssion. 

A very singular degree of violence even 
took place in Home, in (lie method used to 
secure the persons of those against whom a 
legal demand was preferred. In England^ 
the way to seize a man under such circum* 
stances, is by means of u public officer, supplied 
with a writ or order for that purpose, supposed 
to be directed to him (or to the sheritf his 
employer) from the king himself. But, in 
Rome^ every one became a kind of public 
officer in his own caufc, Ui assert the pnctor's 
prerogative ; and, without any ostensible l^al 
licence or badge of public authority, had a 
right to seize by force the person of his oppo- 
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'hcrever he met hi 



The practice 
w&s^ that ihe plaintifl' first summoned the 
person sul^d with a loud voice to follow him 
before the court of the pra»tor.* When tiie 
defendant refused to obey such summons, the 
plaintitr, by means of the words licet antestari ? 
requested the bye-standers to be witnesses of 
the fact; as a remembrance of which, he 
touched (he ears of eacii of them ; and then 
proceeded to seize his ojiponent, by throwing 
his arms round his neck (oblorlo colloj, thus 
endeavouring to drag him before the praetor. 
"When the person sued was, through age or 
sicktiess, disabled from following the plaintiGT, 
the latter was directed by the law of the twelve 
fables to supply him with a horse (jumeiiiitin 
da to J, 

The above method of proceeding was how- 
ever in after times mitigated, though very late 
and slowly. In the first place, it became 
unlawful to seize a man in his own house, as 
it was the abode of his domestic gods. Women 
of good family werein time protected from the 
severity of the above custom^ and they could 
no longer be dragged by force before the 
tribunal of the praetor. The method of 



• Ad tribunal severe t in jus atnbula, 
I 
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placing a sick or aged person by force upon a 
horse seems to have been abolished during the 
later times of the republic. Emanci|5atedson8, 
and freed slaves^ were afterwards restrained 
from summoning their parents, or late masters, 
without having expressly obtained the praetor's 
leave, under the penalty of fifty pieces of gold. 
However, so late as the time of Pliny, the old 
mode of summoning, or carrying by force, 
before a judge, continued in general to sub- 
sist ; though, in the time of Ulpian, the neces- 
sity of expressly obtaining the praHor's leave 
was extended to all cases and persons ; and^ 
in Constantines reign, the method began to 
be established of having the legal summons 
served only by means of a public officer 
appointed for that purpose. After that time, 
other changes in the former law were intro- 
duced, from which the mode of proceeding now 
used on the continent of Europe has been 
borrowed. 

In England likewise, some changes, we may 
observe, have been wrought in the law and 
practice concerning the arrests of sued persons^ 
thoiigh as slowly and late as those ciTected in 
the Roman republic or empire, if not more so; 
which evinces the great impediments of various 
kinds that obstruct the improvement of laws 
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in every nadon. So late as the reign of king 
George the First, an act was passed to prohibit 
the practice of previous personal arrest, in 
cases of demands under two pounds sterling ; 
and since that time, those courts, justly called 
0/ Conscience, have been established, in which 
such demands are to be summarily decided^ 
and simpfe summons, without arrest, can only 
be used. A hill was afterwards enacted,* (on 
the motion of lord Bcauchamp, whose name 
deserves to be recorded), by which the prohibi- 
tion of arrest was extended to all cases of debt 
under ten pounds sterling; a bill, the passing 
of which was of twenty, or even a hundred 
times more real importance than the rise or fall 
of a favourite, or a minister, though it has, 
perhaps, been honoured with a less degree of 
attention by the public. 

Other peculiarities of the English civil law, 
are the great refinements, formalities, and 
strictness, tliat prevail in it. Concerning such 
refinements, which arc rather imperfections, 
the same observation may be made that has 
been introduced above, in regard to the mode 
and frequency of civil arrest in England ; 
which is, that they arc continuations of 



In 1779. 
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methods adopted when the English law began 
lo be formed, and arc the consequences of the 
situation in which the English placed them- 
selves when they rejected the ready made code 
of the Roman civil law, and rather chose to 
become their own law-makers, and raise from 
the ground the structure of their own national 
civil code, which code^ it may be observed^ 
is as yet in the first stage of its formation, as 
the Roman law itself was during the limes of 
the republic, and in the reigna of the first 
emperors. 

The time at which the power of adminis- 
tering justice lo individuals becomes separated 
from the military power (an event which hap- 
pens sooner or later in diflerent countries), is 
the real lera of the origin of a regular system 
of laws in a nation. Judges being now 
deprived of the power of the sword, or (whitii 
amounts to the same) being obliged to borrow 
that power from other persons, endeavour to 
find their resources within their own courts, 
and, if possible, to obtain submission to their 
decrees from the great regularity of their 
proceedings, and the reputation of the impar- 
tiality of their decisions. At the same time 
also lawyers begin to crowd in numbers lo 
courts, which it is no longer dangerous lo 
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approach, and add their refinements to the 
mles already set down either by the legislature 
or the judges. As the cmplo3 ing of them, 
especially in the beginning, is matter ot'choice, 
and Ihey fear, that, if bare common sense 
were thought sufficient to conduct a law-suit, 
every body might imagine he knows as much 
as they do, they contrive difficulties to make 
their assistance needful. As the true science 
of the iaw, which is no other than the know- 
ledge of a long series of former rules and 
precedents, cannot as yet exist, they endeavour 
to create an artificial one to recommend them- 
selves by. Formal distinctlonsand definitions 
are invented to express the dirt'erent kinds of 
claims that men may set up against one ano- 
ther; in which almost the same nicety is dis- 
played as that used by philosophers in classing 
the different subjects, or kingdornSj of natural 
history. Settled forms of words, under the 
name of icri7s, or the like, are devised to set 
forth those claims; and, like introductory 
passes, serve to usher claimants into the 
temple of Justice, Forfeartheir clients should 
desert them after their first introduction, like 
a sick man who rests contented with a single 
visit of the physician, lawyers contrive other 
'ceremonies, and technical forms for the farther 
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conduct of the process and the pleadings; 
and, in order still more safely to bind their 
clients to their dominion, they at len<>;th make 
every error relating to their professional regu- 
Jationsj whether it be a misnomer, b misplead* 
ing, or the like transgression, to be of as fatal 
a consequence as a failure against the laws of 
strict justice. Upon the foundation of the 
above-mentioned definitions and metaplissical 
distinctions of cases and actions, a number of 
strict rules of law are moreover raised, with 
which none can be acquainted but such as arc 
complete masters of those distinctions and defi- 
nitions. 

To a person who in a posterior age observes 
for the first time such refinements in the distri- 
bution of justice, they appear very strange^ 
and even ridiculous. Yet, it must be confessed, 
that during the times of the first institution of 
magiNtracies and courts of a civil nature^ 
ceremonies and formalities of diflerent kinds 
arc very useful to procure to such courts both 
the confidence of those persons who are brought 
before them, and the respect of the public at 
large ; and they thereby become actual sub- 
Blitules for military force, which, till then, had 
been the chief support of judges. Those sama 
forms and professional regulations are moreover 
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useful to give uniformity lo the procecdings.of 
the lawyers and of the courts of law, and to 
ensure constancy and steadiness to the rules 
which they set down among themselves. And 
if the whole system of the refinements we men- 
tion continue lo suhsist in very remote ages, 
it is in a great measure owing (not to mention 
other causes) to their having so coalesced with 
(he essential parts of the law as to make dan- 
ger, or at least great difficulties, be appre- 
hended from a separation ; and they may, in 
that respect, be compared with a scaflblding 
used in the raising of a house, which^ though 
only intended lo set the materials and support 
the builders, happens to be su tiered for a long 
time afterwards to stand, because it is thought 
the removal of it might endanger the building. 

Very singular law formalities and reBned 
practices, of the kind here alluded to, had been 
contrived by the first jurisconsults in Rome, 
with a view to amplify the rules set down in 
the laws of the Twelve Tables ; which being 
few, and engraven on brass, every body could 
know as well as they : it even was a general 
custom to give those laws to children to learn^ 
as we are informed by Cicero. 

Verj' accurate definitions, as well as distinct 
branches of cases and actions^ were contrived 
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by the first Romaa jurisconsults; and when a 
man had once made his election of that pecu- 
liar kind of action by which he chose to pur- 
sue his claim, it became out of his power lo 
alter it. Settled forms of words, called actiones 
legis, were moreover contrived, which men 
must absolutely use to set forth their demands. 
The party himself was to recite the appointed 
words before the prsetor; and should he unfur- 
tunately happen to miss or add a single word, 
so as to seem to alter his real case or demand^ 
he lost his suit thereby. To this an allusion is 
made by Cicero, when he says, " We have a 
" civil law so constituted, that a man becomes 
" nonsuited, who has not proceeded in the 
" manner he should have done.*'* An obser- 
vation of the like nature is albo to be found 
in Quintilian, whose expressionson the subject 
arc as follow: — "There is besides another 
" danger; for if but one word has been mis- 
" taken, we arcto be considered as having failed 
*' in every point of our suit. "f Similar solcnw 
nities and appropriated forms of words were 
moreover necessary to introduce the reciprocal 

* Itajui civile hatemus conAtitutum, ut cautMcadni is qui 
non quemadmodum t^orUt tgfrU* De InvmU 11. 10« 

f Est ttiam pcrictiiotmm, quum, ti uno verba ni rrraium, 
toiacamd ccctdUte wdfemur. Imu OnU Vll. 3. 
§ 
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answers and replies of the parties, to require 
and accept sureties^ to produce wilne^ses^ &c. 
Of the above actiones legis, the Uoman 
jurisconsults and pontiffs had carefully kept the 
exclusire knowledge to themselves, as well as 
of those days on which religion did not allow 
courts of law to sit* Cn. Flavius^ secretary 
to Appius Claudius, having happened to divulge 
the secret of those momentous forms (an act 
for which he was afterwards preferred by the 
people), jurisconsults contrived fresh ones^ 
.which they began to keep written with secret 
cyphers ; but a member of their own body 
again betrayed them, and the new collection 
ivhich he published was called Jus jElianum 
from hiB name (Sex. ^lius), in the same man- 
ner as the former collection had been called 
Jus Flamanum. However, it does not seem 
that the influence of lawyers became much 
abridged by those two collections : besides 
written information of that sort, practice is 
also necessary : and the public collections we 
mention, like the many books that have been 
published on the English law, could hardly 
enable a man to become a lawyer, at least 
sufficiently so as to conduct a law suit. 

* Die$Jatii d nffasti. 
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Modern civilians have been at uncommon 
pains to find out and produce the ancient 
formuUe we mention ; in which they really 
have had great* success. Old comic writers^ 
such as Plautus and Terence^ have supplied 
Ihem with several ; the settled words, for 
instance, used to claim the property of a slave^ 
frequently occur in their works.* 

* The words addressed lu the plainiiift by the person 
8ued, when tlic latter made hid appearance on the day 
for which he had been compelled to give sureties, were 
OS follow, and are alluded to by Plaut. Curcul* I. S. v. 5. 
" Where art thou who hast obliged me to give £urctic« ? 
•* Where art thou who summonedet mc ? Here I stand 
** before thee : do thyself staiul before me." To wfaicli 
the plaintiff made answer, ** Here I ara." Tlic defendant 
repliedj " What dost thou say ?** Tlie plaintifl'aniiwertHJ, 
** I say fAio/* — and llien followed the form of words 
by which he chose to express his action. V&i tu «, qui 
me vadnttis es ? U&i tu a, qni i»e cUa*ii^ Ecee ego mt tibi 
nsio s tu conirc ei te mihi tittt^ Sfc^ 

If the action, for instance, was brought on account of 
goods stolen, the settled penalty (or iloniages) for which 
was, the restitution of twice the value, the words to be 
used were, AIO drrrm aurco\ mihiforio iuo a&0ue, tt^9 
fi> nonune rtointi attrmx mihi dare oportere. For work 
dour, such as deatiing of ciotJica, &c. : Aiu temikitriiiei 
modtum^ de quainter nos convcuit ob polUa \xstimenta tua^ 
dare ojioiieu\ For recovering the value of the slave 
killed by another citi?,en : Aio tc haminrm meum occi* 
diut-t teque mihi quantum Uic hoc anno jJurimi ^/nii dnr^ 
aportere. For damagot done by a Wctous animal; Aio 
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Extremely like the above actiones legis are 
the urt/s used in the English courts of law. 
Those writs are framed for^ and adapted to^ 
every branch or denomination of actions^ such 
as detinues trespass, action upon the case, 
accompt, and covenant, &c. the same strict- 
ness obtains in regard to them as did in regard 
to the Roman formula above-mentioned; 
there is the same danger in misapplying them^ 
or in falHng in any part of them : and to use 
the words of an English law-writer on the 

hovcm Mcexfii seroum meum, Stichum^ comu petiisse et occi^ 
fUue, toque nomine Mtevium, aut scrvi astimaticmem pr€P' 
starcy autbovem mihi nojts dare, o/Mirtere i^^or Aioursunt 
Mavii milii vulnus intulisse, et Mcevium quantum eequius 
meiius mihi dare oportere, &fc. 

It ihay be observed, that the particular kind of remedy 
which was provided by the law for the case before the 
court was expressly pointed out in the formula* used by 
a plaintiff; and in regard to this no mistake was to bp 
made. — ^Thus, in the last-quoted formula^ the words 
quantum aquius melius, show that the prsetor was to ap; 
point inferior judges, both to ascertain the damage done> 
and determine findlly upon the case, according to the 
direction he previously gave them; these words being 
exclusively appropriated to the kind of actions called 
arbitran'cCt from the abovc-n»entioned judges or arbitrar 
tors. III mictions brought ii» require the execution of 
convcmUms that had no name, the convention itself was 
expressed in the formula : such is that which is recited 
above, relating to work done by the plaintiff, Sec. 
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subject, '' Writs must be rightly directed, or 
" they will be nought. — In all writs, cure must 
'* be had that they be laid and formed accord- 
" ing to their case, and so pursued in the pro- 
" cess thereof."* 

The same formality likewise prevails in the 
English pleadings and conduct of the process 
as obtained in the old Roman law proceedings ; 
and in the same manner as the Human juris- 
consults had their aclionis postulaiiones et 
editiones, their injiciat tones j excepliones^ 
sponsiones, repticationes^ duplicaliones^ Sf;c, 
BO the English lawyers have their co\mi9, 
barSi replications^ rejoinders, surrejoinders, 
rebutters, sur-rebulters, &c. A scrupulous 
accuracy in observing certain rules, is more- 
over necessary in the management of those 
pleadings : the following are the words of an 
English law-writer on the subject : " Though 
'" the art of pleading was in its nature and 
" design only to render the fact plain and intd- 
" ligible, and to bring the mailer to judgment 
" with convenient certainty, it began to dege- 
" neratefrom itsprimitivesimplicity. Pleaders, 
yea and judges, having become too curious 
ID that respect^ pleadings at length ended 
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• Jacob* Law Dictionary. Sec IVrit. 
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" in a piece of nicety and curiosity^ by 
*' which the miscarriage of many a cause, 
" upon small trivial objections, has been occa- 
" sioned."* 

There is, however, a difference between 
the Roman actiones legis, and the English 
writs; which is, that the former might be 
framed when new ones were necessary, by the 
prjp^or or judge of the court, or, in some cases, 
by (he body of the jurisconsuUs themselves, — 
whereas writs when wanted for such new 
cases as may offer, can only be devised by a 
distinct judge or court, exclusively invested 
with such powerSj viz. the High Court of 
Chancery. The issuing of writs already ex- 
isting, for the different cases to which they 
belong, is also expressly reserved to this court ; 
and so important has its office on those two 
points been deemed by lawyers, that it has 
been called, by way of eminence, the manufac- 
tory of justice (qfficina jusiiti<E), Original 
writs, besides, when once framed, are not at 
any lime to be altered, except by parliamentary 
authority, f 

• Cunningham's Law Dictionnry, See Pleadings, 
f Writs, leg^ally Ufiuuil, art? uUo necessary for executing 
the diScreot incidental proceedings that may tnke place iu 
the course of a law-suit, such as producing witnesses, Stc^ 
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Of flo much weight in the English law are 
these orrginal delineations of cases, that no 
cause is suffered to be proceeded upon, unless 
they first appear as legal introductors to it. 
However important or interesting the case, the 
judge^ till he sees the writ he is used to, or at 
least a writ issued from the right manuiactoiy, 
is both deaf and dumb. He is without eyes to 
see^ or ears to hear. And, when a case of a 
new kind ofiers, for which there is yet no writ 
in being, should the lord chancellor and mas- 
ters in chancery disagree in creating one, or 
prove unequal to the arduous task, the great 
national council, that is, parliament itself^ is^ 
in such emergency, expressly applied to : by 
means of its collected wisdom, the right mysti- 

Tlio i)miie« given to the difTerent kinds of vrriis are 
usually derived from the first Latin words bv which they 
began \vl»en they were written in Latin, or at least firom 
sonu' rcnmrkablc word in them, which give* rise to ex- 
pressions sufficiently uncoutli and unintelligible. Thus a 
pour is a writ issued to oblige a person in certain cases to 
give sureties fpottcper vadium and salvos pff^ios J. A writ 
of suhpfvua is to oblige witnesses, and sometimes other 
classes of persons, to appear before a court. An action 
of yw/ tarn is that which is brought to sue for a propor- 
lionnl simro of a fine establislie<l by some penal statute. 
by Ihr |urson who laid an information; the words in the 
« lit bring. Qui tarn pro domino regr, ^uaw pro seirf.^ in 
.*. iM'.',- sfffuitur, Stv. 
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cal words are brouglit together ; the judge is 
restored to the free use of his organs of hearing 
and of speech ; and by the creation of a new 
tcrifj a now province is added to the empire of 
tl)e courts of law. 

In fine, those precious writs, those valuable 
briefs (brevia) as they are also called by way 
of eminence^ which are the elixir and quintes^ 
sence of the law, have been committed to the 
special care of officers appointed for that 
purpose, Avhose offices derive their names from 
the peculiar instruments they respectively use 
for the preservation of the deposit with which 
they are intrusted : the one being called the 
Office of the Hnnaper, and the other, of the 
Small Bag. * 

To say the truth, however, the creating 
of a new writ, upon any new given case, is 
matter of greater difficulty than the generality 
of readers are aware of. l^he very impor- 
tance which is thought to be in those profes- 
sional forms of words, renders them really 

• llanapcrium el Parva Bagn^ tlic Hanaper Oifite, an<l 
the Petty-Bag Office. The first and last of these Latin 
words, it niay be obaenred, do not occur in Tully*» 
worVfe. To the care of the Petty-Bag Office those writs 
arc trusted in which the king's bueiness is concerned ; 
and to the Hanaper Office those which relate to the 
sitbjccf. 



128 



THE CONSTITUTION 



imporlant. As every thing without them, is 
illegal in a court of common law, so with them 
every thing becomes legal ; that is to say, 
they empower the court legally to deter- 
mine upon every kind of suit to which thej 
are made to serve as introductors. The 
creating of a new writ, therefore, amounts, 
in its consequences, to the framing of a new 
laWj and a law of a general nature too: now, 
the creating of such a law, on the first appear- 
ance of a new case, which law is afterwards to 
be applied to all such cases as may be similar 
to the first, is really matter of difticulty ; espe- 
cially, when men are yet in the dark as to the 
best kind of provision to be made for the cas»^ 
in question, or even when it is not, perhaps^ 
yet known whether it be proper to make 
any provision at all. The framing of a new 
writ, under such circumstances, is a measure 
on which lawyers or judges will not very wili 
lingly either venture of themselves, or apply U 
llie legislature for that purpose. M 

From the above-mentioned real difficulty iii 
creating new writs on one handj and liie^ 
absolute necessity of such writs in the courts^ 
of common law on the other, many new species! 
of claims and cases (the arising of which is^ 
from time to time, the unavoidable conse<iueDCe 
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of (be progress of trade and civilization) are left 
unprovided for, and remain like so many vacant 
spaces in the law, or rather Hke so many 
inaccessible spots, which the laws in being 
cannot reach : now this is a great imperfection 
in the distribution of justice, which should be 
open to every individual, and provide remedies 
for every kind of claim which men may set up 
against each other. 

To remedy the above inconvenience, or 
rather in some degree to palliate it, law fictions 
have been resorted to, in the English law, by 
which writs, being warped from their actual 
meaning, are made to extend to cases to which 
they in no t»hapc belong. 

Law ficlfons of the kind we mention were 
not unknown to the old Roman juriBConsuks ; 
and, as an instance of their ingenuity in that 
respect, may be mentioned that kind of action^ 
in which a daughter was called a son.* Several 
instances might also be quoted of the fictitious 
use of writs in the English courts of common 



* From the above instance it might be concluded that 
the Roman jurisconsults possessed still greater power 
tJian the English parliament ; for it is a fundamental 
principle with the English lawyers, tJmt parliament can 
Ho every thing, except making a woman a man, or a man 
a woman. 
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law- A very retnarkuble expedient of that 
sort occurfi in the method generally used to sue 
for the payment of certain kinds of debt^ before 
the Court of Common Pleas ; such (if I mis* 
lake not) as a salary for work done, indemnity 
for fulfilling orders received, &c. The writ 
issued in thcFC cases is grounded on the sup- 
position, that the person sued has trespassed 
on the ground of the plaintiff, and broken, by 
force of arms, through his fences and inclo- 
sures ; and, under this predicament, the 
defendant is bronght before the court ; this 
species of writ which lawyers have fnund of 
most convenient use, to introduce before a 
court of common law the kinds of claim we 
mention, is called in technical language a 
clausum fregk. In order to bring a person 
before the Court of King's Bench, to answer 
demands of much the same nature with those 
above, a writ, called a latitat, is issued, in 
which it is taken for granted that the defendant 
insidiously conceals himself, and is lurking '\n 
some county, diiferent from that in which the 
court is sitting; the expressions used in the 
writ being, " that he runs up and down and 
" secretes himself;" though no such fact is 
teriously meant to be advanced either by tha 
attorney or the parly. 
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same principle ot strict adherence to 
certain forms long since established, has also 
caused lawyers to introduce into their proceed- 
ings fictitious names of persons, wlio are 
supposed to discharge the office of sureties; 
and in certain cases^ ii seems, the name of a 
fictitious person is introduced in a writ with 
that of the principal defendant^ as being 
joined in a common cause wilh him. Another 
instance of the same high regard of lawyers, 
and judges too, for certain old forms, which 
makes them more unwilling to depart from 
such forms than from the truth itself of facts^ 
occurs in the above-mentioned expedient used 
to bring ordinary causes before the Court of 
Exchequer, in order to be tried there at com- 
mon /aw; which is, by making a declaration 
that the plaintiff is a king's debtor, though 
neitlier the court, nor the plaintiifs attorney, 
lay any serious stress on the assertion. 



CHAPTER XI. 

The Subject continued. The Courts of Equity^ 

OWEVER, there are limits to these 
fictions and subtillies ; and the remedies of the 
law cannot by their means be extended to all 

E. 2 
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cases that may arise, unless too many absurdi- 
ties are suflered to be accumulated ; nay^ 
there have been instances in which the impro- 
per application of writs, in the courts of law, 
has been checked by authority. In order 
therefore to remedy the inconveniences vre 
mention — that is, in order to extend the admi- 
nistration of distributive Justice to all possible 
cases by freeing it from the profesBJonal diffi- 
culties that have gradually grown up in its 
way — a new kind of courts has been instituted 
in England, called Cowls of Equity. 

The generality of people, misled by the 
word equity, have conceived false notions of 
the office of these courts ; and it seems to be 
generally thought, that the Judges who sit in 
them are only to follow the rules of natural 
equity ; by which people seem to understand, 
that, in a court of equity, the judge may 
follow the dictates of his own private feelings, 
and ground his decisions, as he thinks proper, 
on the peculiar circumstances and situation of 
those persons who make their appearance 
before him. Nay, doctor Johnson (in his 
abridged dictionary) gives the following defini- 
tion of the power of the Court of Chancery, 
considered as a court of equity : " The 
" chancellor hath |h>wct to moderate and 
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temper Ibe written law^ and subjecteth him- 
" self only to the law of nature and con- 
" science :'* for whicli definition, dean Swift, 
and Cowell, who was a lawyer, are quoted 
as authorities. Other instances might be pro- 
duced of lawyers who have been inaccurate iu 
their definitions of the true offices of the judges 
of equity. And the above-named doctor him- 
self is on no subject a despicable authority. 

Certainly the power of the judges of equity 
cannot be to alter, by their own private 
power, the written law, that is, acts of parlia- 
ment, and thus to control the legislature. 
Their office only consists, as will be proved in 
the sequel, in providing remedies for those 
cases for which the public good requires tliat 
remedies should beT)rovided, and in regard to 
which the courts of common law, shackled by 
their original forms and institutions, cannot 
procure any : — or, in other words, the courts 
of equity have a power to administer justice to 
individuals, unrestrained (not by the law, but) by 
the professional law difficulties, which lawyers 
have from time to time contrived in the courls 
of common law, and to which the judges of 
those courts have given their sanction. 

An office of the kind here mentioned was 
ioon found necessary in Rome, for reasons of 
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the same nature with those above delineated, 
'or, it is remarkable enou«^h, that the body of 
English lawyers, by refusing admittance to the 
code of Roman laws, as it existed in the later 
times of the empire, have only subjected 
themselves to the same difficulties under which 
the oKI Roman jurisconsults laboured, during 
the time they wore raising the structure of 
those same laws. And it may also be obHerved^ 
tliat the English lawyers, or judges have fallen 
upon much the same expedients as those which 
the Roman jurisconsults and praetors had 
adopted. 

This office of a judge of equity, was, in 
lime, assumed by the prcetor in Rome, in addi- 
tion to the judicial power he before possessed.* 
At the beginning of the'year for which he 
had been elected, the praetor made a declara- 
tion of those remedies for new difficult cases, 
which he had determined to afford during the 
time of his magistracy ; in the choice of which 
he was no doubt directed, either by his own 
observations (while out of office) on ihe pro- 
priety of such remedies, or by the suggestions 



* The prfftor thus possessed two diMinct branches of 
judicial authurity* in the same manner as the Court of 
Exchequer does in England, which occasionally sits at a 
court of common law, and a cowt of rquily. 
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if experienced lawyers on the subject. This 
declaration (edicium) the prtetor produced /« 
fiilbOt as the expression was. Modern civiliaos 
iiave made many conjectures on the real 
'.meaning of the above words ; one of their 
suppositions, which is as likely to be true as 
any other, is, that the heads of new law reme- 
dies devised by the praetor, were written on a 
whitened waU by the side of his tribunal. 

Among the provisions made by the Roman 
pr«tors in their capacity of judges of equity, 
may be mentioned those which they intro- 
duced in favour of emancipated sons, and of 
xelalives by the women's side (cognati), ia 
regard to the right of inheriting. Emanci- 
pated sons were supposed, by the laws of the 
^Twelve Tables, to have ceased to be the 
children of their father, nnd, as a consequence, 
a legal claim was denied tliem on the paternal 
inheritance: of the relatives by the woman's 
side no notice was taken in that article of the 
•ame laws which treated of the right of suc- 
cession^ mention being only made of relatives 

}y the men's side (agnalij. The former 
[the prsetor admitted, by the edict unde liberi, 
to share their father's (or grandfather's} inhe- 
ritance with their brothers ; and (he latter 
be put in, posse^s^pn . of the patrimony of a 
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kinsman deceased^ by means of the edict 
unde cognati, when there were no relatives 
by the men's side. These two kinds of 
inheritance were not, however, called kfere- 
dilas, but only bonorum possessio ; these 
words being very accurately distinguished, 
though the efTect was in the issue exactly 
the same. 

In the same manner^ the laws of the Twelve 
Tables had provided relief only for cases of 
theft; apd no mention was made^ in them^ 
of cases f»f goods taken away by force (a deed 
which was not looked upon in so odious a 
light at Rome as theft, which was considered 
as the peculiar guilt of slaves). In process of 
time the praetor promised relief to such per- 
sons as might have their goods taken from 
them by open force, and gave them an action 
for the recovery of four ti;nes the value, 
against those who had committed the fact with 
an evil intention. Si cut dolo malo bona 
rapia esse dkeniur, ci in quadruplum judi- 
cium DABO. 

Again, neither the laws of the Twelve Ta- 
bles, nor the laws made afterwards in the as- 
semblies of the people, had provided remedies ex- 
ccptfor very few cases of fniud. Here the praetor 
likewise interfered in his capacity of judge of 
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equity, though lo very late as the time of Ci- 
cero ; and promised relief to defrauded persons, 
m those cases in which the laws in being; 
afforded no action. Quce dolo malo facta esse 
dicerilur, si de his rebus alia actio non erit, 
€t jusla causa esse videhilur,JVD\cwH dabo.* 
By edicts of the same nature, preeiors in pro- 
cess of time gave relief in certain cases to 
married women, and likewise to minors (mi- 
noribus xxv annvt mccurrit prceior, Ac.f ) 

• At the same time that the prEEior proffered a Dew 
fdict, he also made public those peculiar formulae by 
which the execution of the same was aflerwardu to be 
required from him. The name of that prator who first 
produced the edict above-mentioned was Aquilius, as we 
are inftirmed by Cicero, in that elegant story well known 
to Bcholnrs, ill which he relates the kind of fraud that was 
put upon Canius^ a Roman knight, when he purchased a 
pleaimre-house and gardens, near Syracuse in Sicily. 
This account Cicero concludes with observing, that Ca- 
nius was lefV without remedy, '* as Aquitius, his colleague 
*• and friend, had not yet published his formuhe cor.ccrning 
••fraud." — Quid €nm Jaccret? nondum enim AquHiasj 
follfga eijamiiiaris meutj protulerat de dolo malojbrmultxs* 
Off. III. K. 

t The la^rcollection, or system that was formed by the 
scriea of edicts pubh'shed at different limes by praetors, 
was called J»« prcttoriuntf and a\so jus honorarium {not 
xtridiy binding). The laws of the Twelve Tables, to- 
gether with all such other laws as had at any time been 
paesed la. the assembly of the people, were called, by way 
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The courts of equity established in England 
have in like manner provided remedies for a 
very great number of cases, or species of 
demand, for which the courts of common law^ 
cramped by their forms and peculiar law 
tenets^ can afford none. Thus, the courts of 
equity may, in certain cases, give actions for 
and against infanU, notwithstanding their mi- 
nority, — and for and against married women, 
notwithstanding their coverture. Married 
women may even, in certain cases, sue their 
husbands before a court of equity. Executors 
may be made to pay interest for money that 
lies long in their hands. Courts of equity may 
appoint commissioners to hear the evidence of 
absent witnesses. When other proofs fail. 



of tnioenc^/iii tivtUm The diuinctioa wu exactly of 
the aame nature as tbftt which takes place in Eoglond 
between ihe common and &utute laws, and the law or 
iprmctloe of the courts of equity. The two branches of 
the pnetor's judicial office were rery accurately distm- 
guiihedi and there was, besides, this capital difference 
between the remedies or actions which be gave in his 
capacity of judge of civil law, and iliodc to his capacity 
af judge of equity, that t}ie tunaer, beixkg grouuded on 
tbejait ctvi^t were perpetual, aod were called ttcUone4 ct* 
••'n. or odaeut perpttu^ ; the laUer were obliged to be 
pnArred within the year, axtd were accordingly called 
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they may impose an oath on cither of the par- 
lies : or^ in the like case of a failure of proufs^ 
they may compel a trader to produce his hooks 
of trade. They may also cnafirm a lille to 
land, though one has lost his writinpf, &c. 

The power of the courts of equity in Eng- 
land, of which the Court of Chancery is the 
principal one^ no doubt owes its origin to the 
power possessed by the latter, both of creating 
and issuing writs. When new comphcated 
cases offered^ for which a new kind of writ 
was wanted, the judges of Chancery, finding 
that it was necessary that justice should be 
done, and at the same time being unwilling to 
make general and perpetual provisions on the 
cases before them, by creating new writs, 
commanded the appearance of both parties^ 
in order to procure as complete information 
as possible in regard to the circumstances at* 
tending the case ; and then they gave a decree 
upon the same by way of experiment. 

To beginnings and circumstances like these, 
the English courts of equity, it is not to be 
doubted, owe their present existence. In our 
^days, when such strict notions are entertained 
concerning the power of magistrates and 
judges, it can scarcely be supposed that those 
courts^ however useful, could gain admittance. 
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Nor indeed, even in the limes when they were 
instituted, were their proceedings free from 
opposition ; and afterwards so late as tiic 
reign of queen Elizabeth, it was adjudged, in 
the case of Colleston and Gardner, that the 
killing a sequestrator from the Court of Chan- 
cery, in the discharge of hi^ business^ was no 
murder ; which judgment could only be 
awarded on the ground that the sequestra- 
tor's commission, and consequently the power 
of his employers, were illegal.* However^ 
the authority of the courts of equity has in 
process of time become settled ; one of the con* 
stituent branches of the legislature even receives 
at present appeals from the decrees passed in 
those courts : and I have no doubt (hat several 
acts of the whole legislature might be produced, 
in which Uie office of the courts of equity is 
openly acknowledged. 

The kind of process that has in time been 
established in the Court of Chancery is as 

• When sir Edward Coke was lord chief justice of the 
King 6 Bench, and lord Ellesniere lord cliancellor, during 
the reign of James I., a very serious quarrel also took 
place belwccu the courts of low, and thofte of equity, 
which ii» mentioned in the fourth chapter of the third 
book of Judge Blackstonc's CommcDtaries : a wtirk in 
which more might reasonably hare been said on the 
Mibjcct of tiic courts of equity. 
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follows. After a petition is received by the 
court, the persons sued is served with a writ 
of suhpana, to command bis appearance. If 
he does not appear^ an attachment is issued 
against him; if a non- inventus is returned, 
that is, if he is not to be found, a proclamation 
goes forth against him ; then a commission of 
rebellion is issued for apprehending him, and 
bringmg him to the Fleet prison. If the per- 
son sued stands farther in contempt, a serjeant 
at arms is to be sent out to take him ; and, if 
he cannot be taken, a sequestration of his land 
may be obtained till he appears. Such is the 
power which the Court of Chancery, as a 
court of equity, hath gradually acquired to 
compel appearance before it. In regard to 
the execution of the decrees it gives, it seems 
that court lias not been quite so successful ; at 
least, those law writers whose works I have 
had an opportunity of seeing, hold it as a 
maxim, that the court of chancery cannot bind 
the estate, but only the person ; and, as a 
consequence, a person who refuses to submit 
to its decree is only to be confined in the Fleet 
prison.* 

• The Court of Chancerj waa, very likely, the first 
instituud of the two courts of equity : as it was the 
highest court in the kingtlom, it was best able to begin 
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On this occasion I shall observe, that the 
authority of the lord chancellor in England, in 
his capacity of a judge of equity, is much more 
narrowly limited than that which the prstors 
in Rome had been able to assume. The 
Roman praetors, we are to remark, united in 
themselves the double office of deciding cased 
according to the civil law (jus civile), and to 
the praetorian law, or law of equity ; nor did 
there exist any other court besides tlieir own, 
that migiit serve as a check upon them : hence 
it happened that their proceedings in the career 
of equity were very arbitrary. In the first 
place, they did not use to make it any very 
strict rule to adhere to Uie tenor of their own 
edicts, during (he whole year which theiroffice 
lasted : and they assumed a power of altering 
them as they thought proper. To remedy so 
capital a defect in the distribution of justice, a 
law was passed so late as the year of Rome 

the establishment of an office or power, which naturally 
g»ve riBu at first to so many objections. The Court of 
Exchequer, n^ nfay suppose, only followed the c;xampl9 
of the Court of Chancery : in order tlic better to itocure 
the new power it aseumed, it even foiuid it necessary to 
bring out rhe whole strength it could muster; and both 
the trcAsurer and the chancellor of the ExdK*quer&lt (or 
afe 9uppo«ed to sit; in the Court of Excheqoer, when it 
is formed as a court of equity. 
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687 (nol long before Tully s time) which wag 
called Lex Cornelia, from the name of C. 
Cornelias, a tribune of the people, who pro- 
pounded it under the consulship of C. Pisoand 
Man. Gkbrio. By this law it was enacted, 
that praetors should in future constantly decree 
according to their own edicts, without altering 
any thing- in them durinj^ the whole year of 
their pra?(orship. Some modern civilians pro- 
duce a certain senatus-consult to the same effect, 
whichj they say, had been passed a hundred 
yeare before ; while others are of opinion that 
the eame is not genuine : however, supposing 
it to be really so, the passing of the law we 
mention shows that it had not been so well at- 
tended to as it ought to have been. 

Though the above-mentioned arbitrary pro- 
ceedings of praetors were thus repressed, they 
retained another privilege, equally hurtful; 
which was that every new prcetor, on his 
coming into office, had it in his power to re- 
tain only what part he pleased of the edicts 
of his predecessors, and to reject the remainder: 
from which it followed that the praetorian laws 
or edicts, though provided for so great a num- 
ber of important cases, were really in force for 
only one year, the time of the duration of a 
pnetor's office. Nor was a regulation made 
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to remedy Ihig capital defect in the Roman 
jurisprudence before the time of the emperor 
Hadrian, which is another remarkable proof of 
the very great slowness with which useful 
public regulations take place in any nation. 
Under the reign of the emperor we mention^ 
the most useful edicts of former praetors were 
by his order collected, or rather compiled, into 
one general edict, which was (henceforward 
to be observed by ail civil judges in their de- 
cisions, and was accordingly called the perpe- 
tual edict fperpeluum edictum). This edict, 
though now lost, soon grew into great repute; 
all the jurisconsults of those days vied with 
each other in writing commentaries upon it; 
and the emperor himself thought it so glorious 
an act of his reign, to have caused the same 
to be framed, that he considered himself on 
that account as being another Numa.* 



* Several other more extensive law-compilations wtte 
framed after the perpetual edict we mention ; there hav- 
ing been a kind of emulation among the Roman emperors, 
in regard to the improvement of the law. Al last, under 
the reign of Jtistinian, that celebrated compilation wan 
published, called tlie code of Justinian, which, under dif- 
ferent titles, comprises the Koman laws and the edicta 
of the pnetors, together with the rrscripiA of Uie empe- 
rors ; and an equal sanction was given to the whole. 
This was an event of much the same nature as that wliich 
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lit the courts of equity in England, not- 
anding the extensive jurisdiction they 
have been able^ in process of time, to assume, 
never superseded the other courts of law. 
These courts still continue to exist in the same 
manner as formerly, and have proved a lasting 
check on the innovations, and in general the 
proceedings of ihe courts of equity. And 
here ue may remark the singular, and at the 
same time etfectual, means of balancing each 
other's influence, reciprocally possessed by the 
courts of the two did'erent species. By means 
of its exclusive privilege both of creating and 
issuing writs, the Court of Chancery has been 
able to hinder the courts of common law from 
arrogating to themselves the cognizance of 
those new cases whicii were not provided for 
by any law in being, and thus dangerously 
uniting in themselves the power of judges of 
equity with that of judges of common law. 
On the other hand, the courts of common law 
are a/one invested with the power of punishing 

will take place in England, whenever a coalition ehall be 
effected bt'twecn tJie courts of comiuan law and tho^e of 
equity* and both sUtxH rhenceforwurd be bound alike to 
frame their judgments from the whole mass of decided 
case* and precedents then existing, at least such of it as 
may be consistently brought together into one compi- 
latjuiu 
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(or allowing damages for) those cases of vio- 
lence by which the proceedings of the courts 
of equity might be opposed ; and thus they 
have been enabled to obstruct the enterprises 
of the latter, and prevent their effecting in 
themselves the like dangerous union of the two 
offices of judges of common law and of equity. 
From the situation of the English courts of 
C(|uity, with respect to the courts of common 
law, those courts have really been kept within 
liinils that may be said to be exactly defined, 
if the nature of their functions be considered. 
In the first place, they can neither touch acts 
of parliament^ nor the established practice of 
the other courts, much less reverse the judg- 
uR-nts already passed in these latter^ as the 
Roman pnetors sometimes used to do in regard 
to the decisions of their predecessors in office, 
and sometimes also in regard to their own. 
The courts of equity are even restrained from 
taking cognizance of any case for which the 
other courts can possibly afford remedies. 
Nay, so strenuously have the courts of common 
law defended the verge of their frontier, that 
they have prevented the courts of equity from 
using in their proceedings the mode of trial by 
'^ j"T ; so thatj when, in a case of which the 
Court of Chancery has already begun to take 
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cognizance, the parties happen to join issue 
on any particular fact (the truth or falsehood 
of which a jury is to determine), the Court of 
Chancery is obliged to deliver up the cause to 
the Court of King's Bench, there to be finally 
decided. In fine, the example of the regula- 
rity of the proceedings, practised in the courts 
of common law, has been communicated to the 
courts of equity ; and rolls or records are care- 
fully kept of the pleadings, determinations, and 
acts of these courts, to serve as rules for future 
decisions.* '• 

So far, therefore, from having it in his 
power '' to temper and moderate'* (that is, to 
alter) the written law or statutes, a judge of 
equity, we find, cannot alter the unwritten law, 
that is to say, the established practice of the 
other courts, and the judgments grounded 
thereupon ; nor can he even meddle with 
those cases for which either the written or un- 
written law has already made general provi- 
sions, and of which there is a possibility for 
the ordinary courts of law to take cognizance. 



• The master of the rolls is the keeper of these records, 
as the title of the office expresses. His employment in 
the Court of Chancery is of great importance, as he can 
hear and determine causes in the absence of the lord 
chancellor. 

l2 
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From all the above observations it followi, 
that of the courts of equity, as established in 
England, the following definition may be j^iven, 
which is, that they are a kind of inferior eX' 
perimental legislature, continually employed 
in finding out and providing law remedies for 
those new species of cases for which neither 
the courts of common law, nor the legislature 
have yet found it convenient or practicable to 
establish any ; in doing which, they are to 
forbear to interfere with such cases as they 
find already in general provided for. A judge 
of equity is also to adhere^ in his decisions^ to 
the system of decrees formerly passed in his 
own courtj regular records of which arc kept 
for that purpose. 

From this latter circumstance it again 
follows, that a judge of equity, by the very 
exercise he makes of his power, is continually 
abridging (he arbitrary part of it; as every 
new case he determines, every precedent 
he establishes, becomes a land-mark or boun- 
daiy which both he and his successors in office 
are afterwards expected to regard. 

Here it may be added as a conclusion, that 
appeals from the decrees passed in the courts 
of equity arc carried to Uie house of peers; 
which circumstance alone might suggest that 
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a judge of equity is subjected lo certain 
positive rulesj besides those " of nature and 
C07iscienc€ onlj/ ;'' an ap[}cal being naturally 
grounded on a supposition tliHt some rules of 
that kind were neglected. 

The above discussion on the English law 
has proved much longer than I intended at 
first ; so much as to have suelled, I find, into 
two additional chapters. However, 1 confess 
I have been under the greater temptation to 
treat at some length the subject of the courts 
of equity, as I have found the error (which 
may be called a constitutional one) concerning 
the arbitrary office of those courts, lo be 
countenanced by the apparent authority of 
lawyers^ and of men of abilities, at the same 
time that I have not seen in any book an 
attempt made professedly to confute the same, 
or indeed to point out the nature and true of* 
fice of the courts of equity. 



CHAPTER XII. 
0/ Crimwal Justice, 

E are now to treat of an article, which, 
though it does not in England, and indeed 
should not in any state, make part of the 
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powers which are properly constitulioBal^ that 
is, of the reciprocal rights by means of which 
the powers that concur to form the government 
constantly balance each other, yet cBsentially 
interests the security of individuals, and, in 
the issue^ the constitution itself: I mean to 
speak of criminal justice. But, previous loan 
exposition of the laws of England, on this 
bead, it is necessary ti) desire the reader*s at- 
tention to certain considerations. 

When a nation intrusts the power of the 
■tate to a certain number of persons, or toone» 
it is with a view to two points : one, to repel 
more efiectually foreign attacks ; the other, 
to maintain domestic tranquillity. 

To accomplish the former point, each indi- 
vidual surrenders a share of his property, and 
sometimes, to a certain degree, even of bis 
liberty. But though the power of those who 
are the heads of the state may thereby be ren- 
dered very considerable, yet it cannot be said, 
that liberty is, after all, in any high degree 
endangered ; because, should ever the execu- 
tive power turn against the nation a strength 
which ought to be employed solely for its de- 
fence, this nation, if it were really free (by 
which I mean, unrestrained by political preju- 
dices), would be at no loss for providing the 
means of its security. 
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In regard to the latter object, that is^ the 
maintenance of domestic tranquillity, every 
individual must, exclusive of new renunciations 
ofhis natural liberty, moreoversurrender( which 
is a matter of far more dangerous conse- 
quence) a part ofhis personal security. 

The legislative power, being from the 
nature of human aflfairs, placed in the nlterna- 
tjvp, either of exposing individuals to dangers 
which it is at the same time able extremely to 
diminish, or of delivering up the state to the 
boundless calamities of violence and anarchy, 
finds itself compelled to reduce all its members 
within reach of the arm of the public power, and, 
by withdrawing in such cases the benefit of the 
social strength, to leave them exposed, bare, 
and defenceless, to the exertion of the compa- 
ratively immense power of the executors of 
the laws. 

Nor is this all ; for, instead of that powerful 
re-action which the public authority ought in 
Ihe former case to experience, here it must 
find none ; and the law is obliged to proscribe 
even the attempt of resistance. It is therefore 
in regulating so dangerous a power, and in 
guarding lest it should deviate from the real 
end of its institution, that legislation ought to 
exert aJI it« eflbrts. 
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But here it is of great importance to observe, 
that the moi*e powers u nation has reserved to 
itself, and the more it limits the authority of 
,lhe executors of the laws, the more industri- 
ously ought its precautions to be multiphed. 

In a state where, from a series of events, 
the will of the prince has at length attained to 
hold the place of law, he spreads an universal 
oppression, arbitniry and unresisted ; even 
complaint is dumb : and the individual, undis- 
tinguishable by him, finds a kind of safety in 
his own insignificance. With respect to the 
few who surround him, as they are at the same 
time the instruments of his greatness, they 
have nothing to dread but momentary caprices; 
a danger, against which, if there prevails a 
certain g-cueral mildness of manners, they are 
in a great measure secured. 

liut in a state where the ministers of the 
laws meet with obstacles at every step, even 
their strongest passions are continually put in 
motion ; and that portion of public authority^ 
deposited with them as the instrument of 
national tranquilhty, easily becomes a most 
formidable weapon. 

Let us begin with the most favourable sup- 
position, and imagine a prince whose inten- 
tions arc in every case thoroughly upright : 
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let us even suppose that he never lends an ear 
to the suggestions of those wliose interest it is 
to deceive him : nevertheless, he will be sub- 
ject to error : and this error, which, I will 
farther allow, solely proceeds from his atlach- 
mcnl lo the public welfare, yet may happen to 
prompt him to act as if his views were directly 
opposite. 

When opportunities shall offer (and many 
such will occur) of procuring a public advan- 
tage by overleaping restraints, confident in the 
uprightness of his intentions, and being natu- 
rally not very earnest to discover the distant 
evil consequences of actions in which, from his 
very virtue, he feels a kind of complacency, he 
wilJ uoi perceive, that in aiming at a momen- 
tary advantage, he strikes at the laws them- 
selves on which the safety of the nation rests, 
and that those acts, so laudable when we only 
consider the motive of them, make a breach 
at which tyranny will one day enter. 

Yet farther, he will not even understand 
the complaints that will be made against him. 
To insist upon them will appear to him to the 
st degree injurious: pride, when perhaps he 
is least aware of it, will enter the lists ; what 
he began with calmness, he will prosecute 
wiih warmth; and if the laws shall not have 



154 



THE CONBTITt'TION 



taken every possible precaution^ he may think 
he is acting a very honest part, while he treats 
as enemies of the state, men whose only crime 
will be that of being more sagacious than him- 
self, or of being in a better situation forjudg- 
ing of the results of measures. 
V But it were to exalt human nature extrava- 
gantly, to think that tliis case of a prince, who 
never aims at augmenting his power, may, in 
any shape, be expected frequently to occur. 
Experience evinces that the happiest disposi- 
tions are not proof against the allurements of 
power, which has no charms but as it leads on 
to new advances ; authority endures not the 
very idea of restraint; nor does it cease t* 
struggle till it has beaten down every boun- 
dary. 

Openly to level every barrier, and at once 
to assume the absolute master, as we said 
before, would be a fruitless attempt. Butitts 
here to be remembered, (hat those powers of 
the people wiiich are reserved ns a check upon 
the sovereign, can only be effectual so far as 
they are brought into action by private indtvi- 
duals. Sometimes a citizen, by the force and 
perseverance of his complaints, opens the eyes 
of the nation ; at other times, some member of 
the legidluturc proposes a Jaw for the removal 
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of some public abuse: these, therefore, will 
be the persons against whom the prince will 
direct all his efforts.* 

And be will the more assuredly do so, u, 
from (he error so usual among men in power* 
he will think that the opposition he meets with, 
however general, wholly depends on the acti- 
vity of one or two leaders ; and amidst the 
calcufations he will make, both of the supposed 
smalJness of the obstacle which oSers to bis 
view, and of the decisive consequence of the 
single blow he thinks necessary to strike^ he 
will be urged on by the despair of ambition on 
the point of being baflled, and by the most 
violent of all hatreds^ that which is preceded 
by contempt. 

t In that case which 1 am still considering, of 
a really free nation^ the sovereign must be very 
careful that military violence do not make the 
smallest part of his plan : a breach of the social 
compact like this, added to the horror of the 
expedient, would infallibly endanger his whole 
autliority. But on the other hand, if he be 
resolved to succeed, he will, in defect of other 
'Resources, try the utmost extent of the legal 

• By the word prince, I rofiin those who, under what- 
ever appcUatioD, and in whatever govemmenl it iney hcj 
are at the head of public affairs. 

* 
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powers which the constitution has intrusted 
with him ; and if the laws have not in a man- 
ner provided for every possible case, he will 
avail himself of the imporfecl precautions them- 
selves that have been taken, as a cover to his 
tyrannical proceedings ; he will pursue stea- 
dily his particular object^ while his professions 
breathe nothing but the general welfare, and 
destroy the assertors of the laws^ under Ihe 
very shelter of the forms contrived for their 
security.* 

This is not all ; independently of the imme- 
diate mischief he may do, if the legislature 
interpose not in time, the blows will reach the 
constitution itself; and, the consternation 
becoming general among the people, each 
individual will iind himself enslaved, in a state 
which yet may exhibit all the common appear- 
ances of liberty. 

Not only, therefore^ the safety of the indi- 
vidual, but that of the nation itself, requires* 
the utmost precautions in the establishment 

• If any person should clmrge mc with calumnialing 
human nature (for it is her alone I am accusing here), I 
would desire liim to cast his eyes ou the history of Louis 
XI — of a Richelieu, and above all, on that of Kngland 
before the revolution : he would see the arts and activity 
of govcmnient increase, in proportion as it gradually lost 
its means of oppression. 
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of (hat necessary but formidable prero^tive 
of dispensing punishments. The first to be 
taken, even without which it is impossible to 
avoid the danjfers above suggested is, that it 
never be left at the disposal, nor, if it be pos- 
sible, exposed to the influence, of the man who 
is the depository of the public power. 

The next indispensable precaution is, that 
this power shall not be vested in the legislative 
body ; and this precaution, so necessary alike 
under every mode of government, becomes 
doubly so, when only a small part of the nation 
las a share in the legislative power. >) 

. If the judicial authority were lodged in the 
legislative part of the people, not only the 
great inconvenience must ensue of its thus 
becoming independent, but also that worst of 
evils, the suppression of the sole circumstance 
that can well identify this part of the nation 
with the whole, which is, a common subjection 
to the rules which they Iheniselvca prescril>e. 
The JegiaJalive body, which could not, without 
ruin to itself, establish openly, and by direct 
laws, distinctions in favour of its members, 
would introduce them by its judgments : and 
the people in electing representatives, would 
give themselves masters* 

The judicial ^lower ought therefore abso- 
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lutdy to reside in a subordinate and dependent 
body, — dependent, not in its particular acts, 
with repard to which it ought to be a sanctuary, 
but in its rules and in its forms, which the 
legislative authority must prescribe. How is 
this body to be composed ? In this respect 
further precautions must be taken. 

In a stale where the prince is absolute 
naster, numerous bodies of judges are most 
convenient, inasmuch as they restrain, in a 
considerable degree, that respect of persons 
which is one inevitable attendant on that mode 
of government. Besides, those bodies, what- 
ever their outward privileges may be, being at 
bottom in a state of great weakness, have no 
other means of acquiring the respect of the 
people tlian their jntegritv, and (lieir constancy 
in observing certain rules and forms: nay these 
circumstances, united, in some degree over-awe 
the sovereign himself, and discourage the 
thoughts he might entertain of making them 
the tools of his caprice.* 

• The above observation* are in a greal mcamrc iiieimt 
to allude to the French ^r^^me-ni, and particularly that 
ot* Paris, which formed such a considerable body aa to 
hv once summoned as a fourth order to the general 
cnUtLv* of the kingdom. The weight of that body, 
increased by the circumstance of the members holding 
their places for life, nras in general attended with tltc 
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But in a strictly limited monarchy, that is, 
where the prince is understood to be, and in 
fact is, subject to the laws, numerous bodies of 
judicature would be repugnant to the spirit of 
the constitution, which requires that all powers 
in the state should be as much confined as the 
end of their institution can allow ; not to add 
that, in the vicissitudes incident to such a state, 
they mig-ht exert a very dangerous influence. 

Besides, that awe which is naturally inspired 
by such bodies, and is so useful when it is 
necessary to strengthen the feebleness of the 
kws, would not only be superfluous in a state 
where the whole power of the nation is on 

advantage of placing them above being over-awed by 
private individuaJs in the administration either of civil or 
criminal justice ; it even rendered them so difficult to b« 
tnanaged by the court, that the ministers were at times 
obliged to appoint particular judgei^ or comanssaries, to 
try such men as they resolved to ruin. 

These, however, were only local advantages, connected 
with the nature of the French government, which was an 
MQControlled monarchy, with comtiderable remains. of 
aristocracy. But, in a free state, such a powerful body 
ofmen^ invested with the power of det:iJing on the \l(9^ 
honour, and property of the citizens, would be produc- 
tive of very dangerous political consequences ; and the 
more so, if such judges had, as is the case all over the 
world except here, the power of deciding upon the imilter 
of law and the matter of fact. 
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their side, but would moreover have the mis- 
chievous tendency to introduce another sort of 
fear than that which men must be taught to enter- 
tain. Those mighty tribunals, I am willing 
to suppose, would preserve, in all situatiouH of 
affairs, that integrity which distinguishes them 
in states of a different constitution ; Ihey would 
never inquire after the influence, still less the 
political sentiments, of tliosc whose fate they 
were called to decide ; but these advantages, 
not being founded in the necessity of things, 
and the power of such judges seeming to 
exempt them from being so very virtuous, men 
would be in danger of taking up the fatal opinion, 
that the simple exact observance of the laws is 
not the only task of prudence ; tlie citizen 
called upon to defend, in the sphere where 
fortune has placed him, his own rights, and 
those of the nation itself, would dread the con- 
sequence of even a luuful conduct, and though 
encouraged by the law, might desert liimseif 
when he came to behold its ministers. 

In IheasKembly oftjjose whositashisjudges, 
the citizen might possibly descry no enemies : 
but neither would he see any man whom a 
timilarity of circumstances might engage to 
take a concern in his fate : and llieir rank, 
especially when joined with their numbers, 
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'Would appear to him to lifl them above tliat 
Trhich overawes injustice, where the law has 
been unable to secure any (ither cheeky — I 
mean the reproaches of the public. 

And these his fears would be considerably 
heighteneti, if, by the admission of the jurispru- 
dence received among certain nations, he beheld 
those tribunals, already so formidable, wrap 
themselves up in mystery, and be made as it 
were, inaccessible.* 

* An allusion is made here to the secrecy with which 
the proceedings, in the administration of criminal justice, 
are to be carried on, according to the rules of the cmt 
law, which in that respect are adopted over all Europe. 
As soon as the prisoner is commitlcrl, he is debarred of 
the siglit of every body, till he has gone through his 
several examinations. One or two judges are appointed 
to examine him, with a clerk, to tnfce his answers in writ- 
ing: and he stands alone before ihem in some private 
room in the prison. The witnesses are to be examined 
apart, and he is not admitted to see them till their evi- 
dence is closed : they are then confronted together, before 
all the judges, to the end that the witnesses may see if 
the prisoner is really the man they meant in giving their 
respective evidence*, and that the prisoner may object 
to such of tliem as he shall think proper. This done, 
the depositions of those ^vitnesses, who arc adjudged 
upon trial to be exceptionable, are set aside: the deposi- 
tions of the others are to be laid before the judges, as well 
as the answers of the prisofier, who has been previously 
called upon to confirm or deny ihrm in their presence ; 
M 
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He could not thiok, without dismay, of those 
vast prisons within which he is one day perhaps 
to be immured — of those proceedings, unknown 
to him, through which he is to pass — of tl>at 
total seclusion from the society of other men — 
or of those \o\\g and secret eiaminations^ in 
wbich^ abandoned wholly to himself^ he will 
bave nothing but a passive defence to oppose 
to the artfully varied questions of men whose 
intentions he shall at least mistrust ; and in 
which his spirits^ broken down by solitude. 



and a copy of the whole U delivered (o him, thathemay, 
witii the assistance ofa counsel> which h now graikted him, 
prepare for his ju^Litication. '^Flie judges ore, uh has been 
said beiorei to decide both upon the matter of law and th« 
matter of fact, as well as upon all incidents (hat may 
arise during tlie course of t]ie proceednigs, such as admit- 
ting witnesses to be beard in behalf of the prisonerf ScCw 

This mode of criminal judicature may be useful as tt> 
the bare discovery of truth, — a point which 1 do not 
propose to discuss here ; but, at the same time, a priso- 
ner is so cnmplet(?ly delivered up into the hands of the 
judges, who even can detain him almost at pleasure bj 
multiplying or delaying his examinations, that, whenever 
it is adopted, men are almost as much afraid of being 
accused, as of being guilty, and especially grow very- 
cautious how they interfere in public matters. We shall 
■ec presently how the trial by jury, peculiar to the Eng- 
Itsh nation, is admirably adapted to the Datura of a free 
itatc. 
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ftiiall receive no support, cither from the coun- 
sels of Ills friends, or the looks of those who may 
offer up vows for his dehverancc. 

The security of the individual, and the con- 
sciousness of that security, being then equally 
essential to the enjoyment of liberty, and 
necessary for the preservation of it, these two 
points must never be left out of sight, in the 
establishment of a judicial power ; and I con* 
ceive that they necessarily lead to the following 
maxims. 

In the first place 1 shall remind the reader 
of what has been laid down above, that the 
judicial authwity ought never to reside in an 
independent body ; still less in him who is 
already tlie trustee of the executive power. 

Secondly, the party accused ought to be 
provided with all possible means of defence. 
Above all things, the whole proceedings ought 
to be public. The courts, and their dilTerent 
formsj must be such as to inspire respect, but 
never terror: and the cases ought to be so 
accurately ascertained, the limits so clearly 
marked, that neither the executive power, nor 
the judges, may ever hope to transgress them 
with impunity. 

In fine, since we must absolutely pay a price 
for the advantage of living in society, not only 

M 2 
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by relinquishing some share of our naturar 
liberty (a surrender which, in a wisely- 
framed govern menl, a wise man will make 
without reluctance), but even also by re- 
signing part of our personal security, — in a 
word, since all judicial power is an evil, 
though a necessary one, no care should be 
omitted to reduce as far as possible the dangers 
of it. 

As there i»^ however, a period at which 
the prudence of man must stop, at which 
the safety of the individual must be given 
up, and the law is to resign him to the 
judgment of a few persons, that is (to speak 
plainly), to a decision in some sense arbi- 
trary, it is necessary that the law should 
narrow as far as possible this sphere of 
peril, and so order matters, that when the 
subject shall happen to be summoned to the 
decision of his fate by the fallible conscience 
of a few of his fellow-creatures, he may 
always find in them advocates, and never ad- 
versaries. 
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CHAPTER XIII. 



The Suhjfci continued. 

After having offered to tbc reader^ in 
the preceding chaplerj such general considcra- 
iions as I thought necessary^ in order to 
convey a more just idea of the spirit of the 
criminal judicature in Englaodj and of the 
advantages pecuhar to it^ I now proceed to 
exhibit the particulars. 

When a person is charged with a crime, 
the magistrate^ who is called in England a 
justice of the peace, issues a warrant to appre- 
hend him; but this warrant can be no more 
than an order for bringing the party before 
hitn : he must then hear him, and take down 
in writing his answers, together with the dif- 
ferent informations. If it appears^ on this 
examination, either that the crime laid to the 
charge of the person who is brougia bi'tore the 
justice was not committed, or that there is no 
just ground to suspect him of it, he must be set 
absolutely at liberty ; if the contrary results 
from ihi' examination, the party accused mukt 
give bail for his appearance to answer to the 
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charge, unless in capital cases ; for then he 
must, for safer custody, be really committed 
to prison, in order lo take his trial at the next 
sessions. 

But this precaution, of requiring the exami- 
nation of an accused person, previous to his 
imprisonment, is not tlie only care which the 
law has taken in its behalf; it has farther 
ordained^ that the accusation against bim 
should be again discussed, before he can be 
exposed to the datjger of a trial. At every 
session the sheriff appoints what is called the 
grand jury. This assembly must be com- 
posed of more than twelve men, and less thaa 
twenty-four ; and is always formed out of the 
most considerable persons in the county. Its 
function is, to examine the evidence that has 
been given in support of every charge: if 
twelve of those persons do not concur in the 
opinion that an accusation is well grounded, 
the party is immediately discharged ; if, on the 
contrary, twelve of the grand jury find the 
proofs sufficient, the prisoner is said to be in- 
dicted, and is detained in order to go through 
the remaining process. 

On the day appointed for his trial, the pri- 
soner is brought to the bar of the court, where 
the judge, after causing the bill of indictment to 
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be read in his presence, must ask him how he 
would be tried ; to which the prisoner answers. 
By God and my country ; by which he is 
understood to claim to be tried by a jury, and 
to have all the judicial means of defence to 
which the law entitles him. The sheriff then 
appoints what is called the petit jury : thb 
must be composed of twelve men, chosen out 
of the county where the crime was committed, 
and possessed of a landed income of ten 
pounds a year : their declaration Rnally 
decides on the truth or falsehood of the ac- 
cusation . 

As the fate of the prisoner thus entirely 
depends on the men who compose this jury, 
justice requires that he should have a share 
in the choice of them ; and this he has through 
the extensive right which the law has granted 
him, of challenging, or objecting to, such of 
ihcm as he may think exceptionable. 

These challenges are of two kinds. One, 
which is called the challenge to the array, has 
for its object to have the whole pannel set 
aside : it is proposed by the prisoner when he 
thinks that the sheriff who formed the pannel 
is not indifferent in the cause ; for instance, 
if he thinks he has an interest in the prosecu- 
tion^ that he is related to the prosecutor, or 
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in general to the parly who pretends to be 
injured 

The other challenges are called, to the polls 
fin capita) : they are exceptions proposed 
against (he jurors, severally, and are rrduccd 
to four head(« by Sir Edward Coke. — That 
which he calU propter honoris resptclutn, 
may be proposed against a lord empannelled 
on a jury ; or he miglit challenge liimsdf. 
That propter defectum takes place when a 
juror is legally incapnhle fif serving that office^ 
as if he is an alien ; if he has not an estate 
sufficient to qualify him, &c. That propter 
delictum has for its object to set aside any 
juror convicted of such crime or misdenwanor 
as renders him infamous, as felony., peijury, 
&c. That propter affectum is proposed 
against a juror who has an interest in the 
convicii(»n of the prisoner: one, for instance* 
who has an action depending between hitn and 
the prisoner; one who is of kin to the prose- 
cutor, or his counsel, attorney, or of the same 
society or corporation with hiui, &c * 

In fine, in order to relieve even the imugi- 
jn&tion of the prisoner, the huv allows him, 

• When a prisoner is ftn alien, one half of the jurom 
must also bo alieas : a jury thus formed is called a jury 
d€ mcdictale Itngutr. 
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independenlly of the several challenges above- 
inenlinued, to challeng^e peremptorily, that is 
lo say, without showing any cause, twenty 
jurors successively.* 

When at length the jury is formed, and 
•they have taken their oath, the indictment is 
opened, and the prosecutor produces the 
proofs of his accusation. But^ unlike to the 
rules of the civil law, the witnesses deliver 
their evidence in the presence of the prisoner: 
the latter may put questions to them ; he 
may also produce witnesses in his behalf, and 
have thcMn examined upon oath. Lastly, he 
is allowed to have a counsel to assist him, not 
only in the discussion of any point of law 
which may be complicated with the fact, but 
also in the investigation of tlie fact itself, and 
who points out (o him the quesUons he ought 
to ask, or even asks them for him.-f 

Such are the precautions which the law has 
devised for cases of common prosecutions ; 

' * When these several chnllenges reduce too much 
the number of the jurors on the parmel, which is forl^- 
ejght> new ones are named on a writ of the judge, who 
are named the talest from those words of the writ, decern or 
odo tales* 

t This itirit article, however, is not establidhed by law, 
except in cqm^ oC treason ; it m done only througli cua^ 
toai and tb« indulgence of the judges. 



170 



THE CONSTlTtTIOM 



but in those for high treason, and for mispri- 
sion of treason, that is to say, for a conspiracy 
against the life of the king, or against the 
state, and for a concealment of it,* — accusa- 
tions which suppose a heat of party and pow- 
erful accusers,— the law has provided for the 
accused party farther safeguards. 

First, no person can be questioned for any 
treason, except a direct attempt on the life of 
the king, after three years elapsed, since the 
offence. 2*. The accused parly may, inde- 
pendently of his other legal grounds of clial- 
lenging, peremptorily challenge thirty five 
jurors. 3*. He may have two counsel to 
assist him through the whole course of the 
proceedings. 4". That his witnesses may 
not be kept away, the judges must grant him 
the same compulsive process to bring them in, 
which they issue to compel the evidences 
against him. 5". A copy of his indictment 
must be delivered to him ten days at least 
before the trial, in presence of two witnesses, 
and at the expense of five shillings ; which 
copy must contain all the facts laid to his 
charge, the names, professions, and abodes, of 
the jurors who are to be on the pannel, and of 

• The pennUy of a misprieion of trcnaon i», the for- 
feiture of all £oodB, &nd ifnprisomncnl for life. 
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all the witnesses who are inlended lo be pro- 
duced against him.* 

When, either in cases of high treason, or of 
inferior crimes, the prosecutor and the prisoner 
have closed iheir evidence^ and the witnesses 
have answered to the respective questions both 
of the bench and of the jurors, one of the 
judges makes a speech, in which he sums up 
the facts which have been advanced on both 
sides. He points out to the jury what more 
precisely constitutes the hinge of the question 
before them ; and he gives them his opinion 
both with regard to the evidences that have 
been given, and to the point of law which is to 
guide them in their decision. This done, the 
jury withdraw into an adjoining room, where 
they must remain without eating and drinking, 
and without fire, till they have agreed unani- 
mously among themselves, unless tlie court give 
a permission to the contrary. Their declara- 
tion or verdict (veredicium) must (unless they 
choose to give a special verdict) pronounce 
expressly, cither that the prisoner is guilty, or 
that he is not guilty, of the fact laid to his 
charge. Lastly^ the fundamental maxim of 

• Sut. 7 Will. III. c 3. and 7 Anne, c. 21. The latter 
vas to be in force only after the death of the late Pre- 
tender. 
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this mode of proceeding is^ that the jury must 
be unanimous. 

And as the main object of the institution of 
the trial by jury is to guard accused persons 
against all decisions whatsoever from men 
invested with any permanent official authority,* 
it 18 not only a settled principle that the opi- 
nion which the judge delivers has no weight 
but such as the jury choose to give it ; but 
tlieir verdict must besides comprehend the 
>vhole matter in trial, and decide as well upon 
the fact, as upon the point of law that may 
arise out of it : in other words they must pro- 
nounce both CD the commission of a certain 
iact^ and on the reason which makes such fact 
to be contrary to law.f 

• ♦ " Law«," as Junius »ayfl extrcmeFy well, •* are in- 
" tended, not to trust to what uicn wiU do, but to guard 
" against wimt they may do." 

f Unless they choose to give a special verdict. — 
•• When the jury," says Cok«, " doubt of the law, and 
** intend to do that which is just, they find the special 
" matter; and the entry is, El super tata maieri^ ptiimt 
•' dixcrdinnem juiltciariorum" Inst. iv. l*h«e words 
of Coke, we may observe, confirm beyond a doubt (he 
yowcr of the jury to determine on the whole matter in 
trial : a power which in all constitutional \icw& is neccs* 
sar)'; and the more bo, since a prisoner cannot in Eng- 
land challenge the judge, as be can under tiie civil law^ 
and for the same causes as he con a n ilnw 
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This is even so essential a point, that a bill 
of indictment must expressly be grounded 
npon those two objects. Thus an indictment 
for treason must charge, that the alleged facts 
ivere committed with a treasonable intent 
fprodiiorie). An indictment for murder must 
express, that the fact has been committed 
with malice prepense, or afore-thought. An 
indictment for robbery must charge, that the 
things were taken with an intention to rob 
(a7iimo furandijj &c.* 

Juries are even so uncontrollable in their 
verdict, — so apprehensive has the constitution 
been lest precautions to restrain them in the 
exercise of their functions^ however specious in 
the beginning, might in the issue be converted 
to the very destruction of the ends of that institu- 
tion, — that it is a repeated principle that a juror, 
hi delivering his opinion, is to have no other 



• Tlie principle that a jury is to decitle botli on the fact 
and the criptinality of it, is so well understood, that, if a 
verdict were so framed as only to have for its object the 
bare existence of the fact laid to the charge of the pri- 
soner, no punishment could be awarded by the judge in 
consequence of it. Thus, in the prosecution ofWoodfall, 
for printing Junius' Letter to the King (a supposed libel),- 
the jury brought in the following verdict, guilty of print' 
ing and publishing onlij : the consequence of whicli was 
t)ie discharge of the prisoner. 
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rule than his opiniua itself, — that is to say, no 
other rule thau the belief which results to his 
mind from the facts alleged on both sides, from 
their probability, from the credibility of the 
M'itnesses, and even from all such circumstances 
as he may have a private knowledge of. Lord 
chief-justice Hale expresses himself on thi» 
iubject, in the following terms : 

" In this recess of the jury, they are to con- 
" sider the evidence, to weigh the credibility 
" of the witnesses, and the force and efficacy 
" of their testimonies^; wherein (as I have 
" before said) they are not precisely bound by 
" the rules of the civil law, viz. to have two 
" witnesses to prove every fact, unless it be 
"" in cases of treason, nor to reject one wit- 
" ness because he is single, or always to 
" believe two witnesses, if the probability of 
the fact does upon other circumstances 
reasonably encounter them ; for the trial is 
not here simply by witnesses, but hy Jury : 
nay, it may so fall out, that a jury upon 
their own knowledge may know a thing 
to be false, that a witness swore to be true, 
or may know a witness to be incompetent 
or incredible, though nothing be objected 
against him — and may give their verdict 
accordingly." 

s 
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If the verdict pronounces not guilty, the 
prisoner is set at hberty, and cannot, on any 
pretence, be tried again for the same offence. 
If the verdict declares him guUly, then, and 
not till then, the judge enters upon his function 
as a judge, and pronounces the punishment 
i/vbich the law appoints.* But, even in this 
case, he is not to judge according to his own 
discretion only ; he must strictly adhere to the 
letter of the law ; and no constructive cxten* 
sion can be admitted; and, however criminal 
a fact might in itself be, it would pass unpu« 
nishcd if it were found not to be positively 
comprehended in some one of the cases pro- 

• When the party accused is one of the lords tctiiporal, 
he likewise enjoys the universal privilege of being judged 
by his peers; though the trial then diBers ia severaJ re- 
spects. In the Brst place, as to the number of the jurors : 
all the peers are to perform the function of such, and 
they muRt be summoned at least twenty dajs before- 
hand. 29. When the trial takes pface during the session^ 
it is said to he in the high court of parliament ; and the 
peers officiate at once as jurors and judges : when the 
parliament is not sitting, the trial is said to be in the 
court of the high steivard of Enr^land ; an office which is 
not usually in being, but is revived on those occasions ; 
and the high steward perforins tlic office* of judge. 3*. In 
either of these cases, unanimity is not required: and the 
majority, which must consist of twelve persons at least, ia 
to dedd«. 
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vided for by the law. The evil that may 
arise from the impunity of a crime, — that is, 
aa evil, which a new law may innlanlly stop, — 
has not by the Enfjiish laws been considered 
as of majjnitude sufficient lo be put in compa- 
rison with the danger of breaking through a 
barrier on which so materially depends the 
safety of the individual.* 

To all these precautions taken by the law 
for the safety of the subject, one circumstance 
must be added, which indeed would alone 
justify the partiality of the English lawyers to 
their laws in preference to the civil law; — I 
mean the absolute rejection they have made of 
torture. f Without repealing here what has 

* I Hhall liere give an instance of the ecniple with which 
the Englibh judges proceed upon occasions of this kind. 
Sir Ihnrif Fen-ers having been arretted by virtue of a 
warranty in which he wus termed a knighiy though he was 
a baronet, Nightingale, his servant, took his part, and 
killed the oflirer ; but it wa.s decided, tbat, as the warrant 
«< waei an ill warrant, the killing of an officer in executing 
" llmt warrant could not be murder, because no good 
" warrant : wherefore he was found nol guilty of the 
" murder and niannkughter." — See Croke's Rep. P. III. 
p. 371. 

f Coke Mays (Inst. III. p. 35.) that when John Hol- 
land, duke of Exeter, and William de la Pole, duke of 
Suffolk, renewed under Henry VI. the attempts made kt» 
introduce the civil law, they exhibited the torture U » 
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been said on the subject by the admirable au- 
thor of the treatise on Crimes and Punish- 
ments, I shall only observe, that the torture, 
in itself 80 horrible an expedient, would more 
eipccially in a free state, be attended with the 
most fatal consequences. It was absolutely 
necessary to preclude, by rejecting- it, all 
attempts to make the pursuit of guilt an 
instrument of vengeance against the innocent. 
Even the convicted criminal must be spared, 
and a practice at all rates exploded, which 
might so easily be made an instrument of 
endless vexation and persecution.* 

For the farther prevention of abuses^ it 
is an invariable usage that the trial be 

beginfting thereof. The instrument was called the duke 
of Exeter's daughter, 

• Judge Foster relates, from Whitelocke, that the 
bitiho|> of London having said 10 Felton, who had assas* 
binated the duke of Buckingham, " If you will not 
** confess, you murf goto the racki" the man replied, " If 
" it must be so, I kn*.w not whom I may accuse in the 
** extremity of the torture ; bishop Laud, perhaps, or any 
" lord at this board." 

*' Sound sense (adds Foster ) in the mouth of an en- 
*' thusiast and a ruffian.'* 

Laud having proposed the rack, the matter was shortly 
debated at the board, and it ended in a reference to the 
judges, who unanimously resolved that the rack could not 
be legally used. 

N 
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public. The prisoner neither makes his 
appearance, nor pleads, but in places where 
every body may have free entrance ; and the 
witnesses when they give their evidence, the 
judge when he delivers his opinion, the jury 
when they give their verdict, are all under the 
public eye. Lastly, the judge cannot change 
either the place, or the kind of punishment 
ordered by the law ; and a sheriff who shouM 
take away the life of a man in a manner dif- 
ferent from that which the law prescribes, 
would be prosecuted as guiity of murder.* 

In a word, the constitution of England, being 
a free constitution, demanded from that cir- 
cumstance alone (as I should already have hat 
too often repealed, if so fundamental a truth 
could be too often urged) extraordinary pre- 
cautions to guard against the dangers which 
unavoidably attend the power of inflicting 
punishments ; and it is particularly when 
considered in this light, that the trial by jury 
proves an admirable institution. 

By means of it, the judicial authority is not 
only placed out of the hands of the man who 

* ^nd if any other person but the ■tierifii, even tlie 
judge him»clf, wen: to ciiiuc deatJi to be iiiiliclL*cl upon ik 
uuu\, though convicted, it would b« deemed homicide. 
f««e Blackstone, bo«k iv. chap. 14. 
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is invested with tfae executive authority — it is 
even out of the hands of the judge himself. 
Not only tJie person who is trusted with the 
public power cannot exert it, till he has, as it 
were, received a permission to that purpose, 
of those who aie set apart to administer the 
laws ; but these latter are also restrained in a 
manner exactly alike^ and cannot make tlie law 
speak, but when, in their tum^ they have like- 
wise received permission. ^ 

And those persons to whom the law has 
thus exclusively delegated the prerogative of 
deciding that a punishment istobcinflicted^ — 
those men without whose declaration the exe* 
cutive and the judicial powers are both thus 
bouud down to inaction^ do not form among 
themselves a permanent body, who may have 
had time to study how their power can serve 
to promote their private views or interest : 
they are men selected at once from among the 
people, who perhaps never were before called 
to the exercise of such a function, nor foresee 
that they ever shall be called to it again. 

As the extensive right of challenging eflfec- 
tually baffles^ on one hand, the secret practices 
of such as, in the face of so many discourage- 
ments, might still endeavour to make the ju- 
dicial power subservient to their own views, 

N 2 
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and on the other excludes all personal re- 
sentments^ the sole affection which remains 
to influence the integrity of those who 
alone are entitled to put the public power into 
action, during the short period of (heir aulho- 
rity, is, that their own fate as subjects is es- 
sentially connected with that of the man whose 
doom they are going to decide. 

In fine^ such is the happy nature of this in- 
stitution, that the judicial power, a power so 
formidable in itself, which is to dispose, without 
finding any resistance, of the property, honour, 
and life of individuals, and which, whatever 
precautions may be taken to restrain it, must 
in a great degree remain arbitrary, may be 
said, in England, to exist, — to accomplish 
every intended purpose, ^-and to be in the 
hands of nobody.* 

' tin all these observations on the advantages 
of the English criminal law, I have only con- 
sidered it as connected with the constitution, 
which is a free one ; and it is in this view 
alone that 1 have compared it with the juris- 

* The consequence of this tn&titution i^^ that no man in 
England ever meets the man of whom he may say, " That 
** man has a power to decide on my death or life/* If we 
could for B moment forget the advantages of that inUi* 
luiittn. ur ought at \csai to admire the ingenuity of it. 
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prudence received in other states. Yet, 
abstractedly from the weighty constituiional 
considerations which I have suggested, 1 think 
there are still other interesting grounds of pre- 
eminence on the side of the laws of England. 

In the first place, they do not permit that a 
man should be made to run the risk of a trial, 
but upon the declaration of twelve persons at 
\Q^i (the grand jury). Whether he be in 
prison, or on his trial, they never for an instant 
refuse free access to those who have either ad- 
vice or comfort to give him ; they even allow 
him to summon all who may have any thing 
to say in his favour. And lastly, what is of 
very great importance, the witnesses against 
him must deliver their testimony in his pre- 
sence ; he may cross-examine them, and, by 
one unexpected question, confound a whole 
system of calumny : indulgences these, all 
denied by the laws of other countries. 

Hence, though an accused person may be 
exposed to have his fate decided by persons 
( ike petty jury ) who possess not, perhaps, all 
ihat sagacity which in some delicate cases it 
is particularly advantageous to meet with in a 
judge, yet this inconvenience is amply com- 
pensated by the extensive means of defence 
with which the law, as we have seen, has pro- 
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vided him. If ajnryman does not poftsesstbat 
expertncss which is the result of long practice, 
yet neither does he bring to judgment that 
hardness of hearty which is, more or less, also 
the consequence of it : and bearing about him 
the principles (let me say^ the unimpaired in- 
stinct) of humanity, he trembles while he 
exercises the awful office to which he finds 
himself called, and in doubtful cases always 
decides for mercy. 

It is to be farther observed^ that, in the 
usual course of things, Juries pay great re- 
gard to the opinions delivered by the judges; 
Ihat^ in those cases where they are clear as to 
the fact, yet find themselves perplexed with 
regard to tlie degree of guilt connected with it, 
they leave it, as has been said before, to be 
ascertained by the discretion of the judge, by 
returning what is called a special verdict ; 
that, whenever circumstances seem to alleviate 
ll)e guilt of a person^ against whom neverthe- 
less the proof has been positive, they temper 
their verdict by recommending him to the 
mercy of the king (which seldom fails to pro- 
duce at least a mitigation of the punishment) ; 
that, though a man once acquitted can never> 
under any pretence whatsoever, be again 
brought into peril for the same oflence, yeC a 
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new trial would be granted if he had been 
found guilty upon evidence strongly suspected 
of being false. Lastly, what difitinguishes the 
laws of England from those of other countries 
in a very honourable manner is, that, as Ihe 
torture is unknown to them, so neither do they 
know any more grierous punishment than the 
simple deprivation of Hfe. 

Ail these circumstances have combined to 
introduce such a mildness into the exercise of 
criminal Justice, Chat the trial by jury is that 
point of their liberty to which the people of 
England are most thoroughly and universally 
wedded; and the only complaint I have ever 
heard uttered against it, has been by men 
who, more sensible of the necessity of public 
order than alive lo the feelings of humanity, 
think that too many ofTendei^s escape with im- 
punity. 



CHAPTER XTV. 

The Subject concluded. Lazrs reiative to Imprison - 
metU, 

j5UT what completes that sense of inde- 
pendence which the laws of England procure 
to every individual (a sense which is the no- 
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blest advantage attending liberty) is, the great* 
ness of their precautions upon the delicate 
point of imprisonment. 

In the fir^it place, by allowing, in mostcases^ 
enlargement upon bail, and by prescribing, 
on thai article, express rules for the Judges to 
follow, they have removed alt pretexts, which 
circutnsliuufsi might afford, for depriving a 
man of his liberty. 

But it is against the executive power that 
the legislature has, above all, directed 
its efforts: nor has it been but by slow 
degrees that it has been successful in wrest- 
ing from it n branch of power which enabled 
it to deprive the people of their leaders, as 
well as to intimidate those who might be 
tempted to assume the function ; and which^ 
having thus all the efficacy of more odious 
means without the dangers of them, was per- 
haps the most formidable weapon with which 
it might attack public liberty. 

The methods originally pointed out by the 
laws of England for the enlargement of a 
person unjustly imprisoned, were the writs of 
jnahtprisc, de odio ci alia, and de homine re- 
ptegiando Those writs, which could not be 
denied, were an order to the sheriff of the 
county iu which a person was confined, to in- 
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quire into (be causes of his confinement ; and« 
according to the circumstances of his case, 
cither to discharge him completely, or upon 
bail. 

But the most useful method, and which even, 
by being most general and certain, has tacitly 
abolished all the others, is the writ of Habeas 
Corpus, M) called, because it begins with the 
words, Habeas corpus ad subjiciendum. This 
writ being a writ of high prerogative, must 
JBSUC frotn the Court of King's Bench : its 
effects extend equally to every county ; and 
the king by it requires, or is understood to 
require, the person who holds one of his sub- 
jects in custody, to carry him before thejudgc, 
with the date of the confinement, and the 
cause of it, in order to discharge him, or con- 
tinue to detain him according as the judge shall 
decree. 

But this writ, which might be a resource in 
cases of violent imprisonment effected by indi- 
viduals, or granted at their request, was but a 
feeble one, or rather was no resource at all 
against the prerogati\eof the prince, especially 
under (hesway of theTudors, and in the b gin- 
ning of that of the Stuarts. And even in the 
first years of Charles the First, the judges of 
tile King's Bench,, who in consequence pf the 
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to make due returns, or not delivering to the 
prisoner or his agent, within six hours after 
demand, a copy of the warrant of commitment, 
or shifting the custody of the prisoner from 
one to another^ without Bufficient reason or 
authority (specified in the act), shall for the 
first ofience forfeit one hundred pounds, and 
for the second two hundred, to the party 
aggrieved, and be disabled to hold his office. 

3. No person, once delivered by Habeas 
Corpus shall be recommitted for the same 
offence, on penalty of five hundred pounds. 

4. Every person committed for treason or 
felony, shall, if he require it, in the first week 
of the next term, or the first day of the next 
session, be indicted in tiiat term or session, or 
else admitted to bail, unless it should be proved 
upon oath, that the king's witnesses cannot be 
produced at that time : and if not indicted and 
tried in the second term or session, he shall be 
discharged of his imprisonment for such 
imputed offence. 

5. Any of the twelve judges, or the lord 
chancellor, who shall deny a writ of Habeas 
Corpus, on sight of the warrant, or on oath 
that the same is refused, shall forfeit severally 
to the party aggrieved five hundred pounds. 

6. No inhabitant of England (except per- 
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ions contracting-, or convicts praying to be 
transported) shall be sent priaoner to Scotlanc^ 
Ireland, Jersey, Guernsey, or any place 
beyond the seas, M?ithin or without the king's 
dominions, — on pain, that the party commit- 
ting, his advisers, aiders, and assistants^ shall 
forfeit to the party aggrieved a sum not lest 
than five hunded pounds, to be recovered with 
treble costs, — shall be disabled to bear any 
office of trust or profit, — shall incur the penal* 
tics of a prafnunire,* and be incapable of the 
king's pardon. 

■• The statutes oT pramunirCf thus called from the writ 
for their execution, which begins with the words prctmu* 
nire (for prermonercjjacias, were originally designed to 
oppofe the usurpations of the popes. The first was 
passed under the reign of Edward the First, and was 
foUowcd by several othersi which, even before the refor- 
mation, establiahed &uch effect ual provisions as to draw 
upon one of them the epithet o^ execrabile staiuiutn. The 
offences ogalnat which those statutes were framed were 
likewise distinguished by the appellation of pramunirer 
and under that word were included all attempts to 
increase the power of the pope at the expense of tlie 
royal authority. The punishment decreed for such 
cases, was also called a prvewunire .■ it has since been 
extended to several other kinds of offence, and amounts to 
imprisonment at the king's pleasure, or for life, and for- 
tieiiure of all goods and rents of lands 
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appointed annually ; which was in great mea- 
flire the jifime as keepin<^ the management of 
il lo them^lves ; whence it resuUe<l, that 
the people, who. whatever may be the frame 
of the government, always possess after all, the 
reality of power^ thus uniting in themselves 
with this reality of power the actual exercise 
of it, in form as well as in fact, constituted the 
whole stale In order therefore legally lo dis- 
turb the whole state, nothing more was requisite 
than to put in motion a certain number of 
individuals. 

In a slate which is small and poor, an 
arrangement of this kind is not attended with 
any great inconveniences, as every individual 
is taken up with the care i>f providing for liis 
subsistence, as great objects of ambition are 
wanting, and as evils cannot in such a state, 
ever become much complicated. In a state 
that 8tri\e8 for aggrandizement, the difficulties 
and danger attending the pursuit of such a 
plan inspire a general spirit of caution, and 
every individual makes a sober use of bis rights 
as a citizen. 

But when, at length, those exterior motives 
cease, and the passions, and even the virtues^ 
which they excited, arc thus reduced to a state 
of inaction, the people turn their eyes back 
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towards the interior of the republic; and 
every individual, in seeking then to concern 
himself in all affairs, seeks for new objects that 
may restore him to that state of exertion which 
habit, he finds, has rendered necessary to him, 
and aims at the exercise of a share of power 
%vhich small as it is, yet flatters his vanity. 

As the preceding events must have given an 
influence to a certain number of citizens, they 
avail themselves of the general disposition of 
the people, to promote their private views : 
the legislative power is thenceforth continually 
in motion ; and as it is badly informed and 
falsely directed, almost every exertion of it is 
attended with some injury to the laws, or the 
state. 

This is not all ; as those who compose the 
general assemblies cannot, in consequence of 
their numbers, entertain any hopes of gratifying 
their private ambition, or, in general, their 
private passions, they at least seek to gratify 
their political caprices, and they accumulate 
the honours and dignities of the state on some 
favourite whum the public voice happens to 
raise at thnt lime. 

But, as in such a slate there can be, from 
the irregularity of the determinations of the 
people, no such thing as a settled course of 

o 
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measures, it happens that men never can 
exactly tell the present state of public afiain . 
The power thus given away has already become 
very great, before those for whom it was given 
60 much as suspect it ; and he himself who 
enjoys that power does not know its full extent: 
but then, on the first opportunity that offers, 
he suddenly pierces through the cloud which 
hid the summit from him, and at once seats 
himself upon it. The people, on the other 
hand, no sooner recover sight of him, than they 
see tlieir favourite now become their mastor, 
and discover the evil, only to find that it is past 
remedy. 

"^ As this power thus surreptitiously acquired, 
is destitute of the support both of the law and 
of the ancient course of things, and is even 
but indifferently respected by those who have 
subjected themselves to it, it cannot be main- 
luined but by abusing it. The people at length 
succeed in forming somewhere a centre of 
union ; they agree in the choice of a leader ; 
this leader in his turn rises; in his turn also 
he betrays his engagements ; power produces 
its wonted effects ; and the protector becomes 
H tyrant. 

This is not all : the same causes which 
liavc given one master to the state^giveillwo. 
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give it three. All those rival powers endea- 
Toar to swallow up each other : the state 
becomes a scene of endless quarrels and broils, 
and is in a continual convulsion. 

If amidst such disorders the people retained 
their freedom, the evil must indeed be very 
great, to take away all the advantages of it; 
but they are slares, and yet have not what in 
other countries makes amends for political ser- 
vitude ; I mean tranquillity. 

In order to prove alt these things, if proofs 
were deemed necessary, I would only refer 
the reader to what every one knows of Pisis- 
tratus and Mercies, of Marius and Sylla, of 
Ccesar and Pompey. However I cannot avoid 
transfating" a part of the speech which a citizen 
ofF/orence addressed once to the senate; the 
reader will find in it a kind ofabridged story of 
all republics ; at least of those which, by the 
share allowed to the people in the government, 
deserved that name, and which, besides, attained 
a certain degree of extent and power, 

'' That nothing human miiy be perpetual 
" and stable, it is the will of heaven that, in 
" all states whatsoever, there should arise cer- 
" lain destructive families, who are the bane 
"and ruin of them. Of this our own republic 
o 2 
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" affords as many and more deplorable exam- 
" pica than any other, as it owes its misfortunes 
" not only lo one, but to several such famiUes. 
" We had at first the Buondclmonti and the 
r" Hnberti, We had afterwards the Donati 
" and the Ccrchi: and at present (shameful 
" and ridiculous conduct !) we are waging 
" war among ourselves for the lUcci and the 
" Albizzi 

" When in former times theGhibelins were 
'^ suppressed, every one expected that the 
" Guelfs, being; then satisfied^ would liave 
" chosen to live in tranquillity ; yet, but a little 
*' time had elapsed, when they again divided 
" themselves into the factions oftheic^iYcsand 
" i\it blacks. When the whites were suppressed, 
" new parlies arose, and new troubles followed. 
• " Sometimes battles were fought in favour of 
" the exiles ; and at other limes, quarrels 
" broke out between the nobility and the peo- 
" pie. And as if resolved to give away to 
" others what we ourselves neither could nor 
" would peaceably enjoy, we committed the 
" care of our liberty sometimes to kingRobert^ 
*' ftnd at other times to his brother, and at 
" length to the duke of Athens ; never sel- 
'' tling or resting in any kind of government* 
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*' as not knowing either how to enjoy liberty, 
" or Bupport servitude."* 

The English constitution has prevented the 
possibility of misfortunes of this kind. By 
diminishing the power, or rallier aclttai exer- 
cise of the power of the people, f and making 
them share in the legislature only by their 
representatives, the irresistible violence has 
been avoided of those nnmerous and general 
assemblies, which, on whatever side they throw 
their weight, bear down every thing. Besides^ 
as the power of the people, when they have 
any kind of power, and know how to use it, is 
at all times really formidable, tlie c<institution 
has set a counterpoise to it ; and the royal 
authority is this counterpoise. 

Jn order to render it equal to such a task, 
the constitution has, in the first place, con- 
ferred on the king, as we have seen before 
the exclusive prerogative of calling and dis- 
missing the legislative bodies, and of putting a 
negative on their resolutions. 

Secondly, it has also placed on the side of the 
king the whole executive power in the nation. 

' See the liislory of Florence, by Machiave!> lib. iJi. 

t We shall see in the eeque!, that l\m dimimition of the 
exercise of the pmvrr of the people has been attended with 
& great increase of their Hbfrt^. 
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Lastly, in order to effect still nearer an 
equilibrium^ (be constitution has invesled the 
inan whom it has made the sole head of the 
state, w'ith atl the personal privileges, all the 
pomp, all the majesty, of which human digni- 
ties are capable. In the lanp^uage (*f the law, 
the king is sovereign lord, and Ihe people are 
his subjects ;— he is universal proprietor of tho 
kingdom ; — he bestows all the dignities and 
places ; and he is not to be addressed but with 
theexpressions and outward ceremony of aln»ost 
eastern humility. Besides, his person is sacred 
and inviolable ; and any attempt whatsoever 
against it is, in the eye of the law, a crime 
equal to that of an attack upon the whole 
state. 

In a word, since, to have loo exactly com- 
pleted tlie equilibrium between the power of 
the people, and that of the crown, would have 
been to sucrifice the end to the means^ that 
iSj to have endangered liberty with a view to 
strengthen the government, the deficiency which 
ought to remain on the side of the crown» has 
at least been, in appearance, made up, by 
conferring on the king all Ihnt sort of strength 
that may result from the opinion and nverence 
of the people; and amidst the agitations which 
are the unavoidable attendants of liberty^ the 
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royal power^ like an aiichor that resists both 
by its weight and the depth of its hold^ ensures 
a salulary ?toadiness to the vessel of the state. 

The greatness of the prerogative of the king^ 
by thus procuring a great degree of slability 
to the state in general, has much lessened the 
possibility of the evils we have above described ; 
it has even, we may say, totally prevented 
them, by rendering it impossible for any citi- 
zen to rise to any dangerous greatness. 

And to begin with an advantage by which 
the people easily suffer themselves to be 
influenced, I mean that of births it is impossible 
for it to produce in England efTects in any 
degree dangerous ; for though there are lords 
who, besides their wealth, may also boast of an 
illustrious descent, yet that advantage, being 
exposed to a continual comparison with the 
•plendour of the throne, dwindles almost to 
nothing; and in the gradation universally 
received of dignities and titles, that of sove- 
reign prince and king places him who is in- 
rested willi itout of all degree of proportion. 

The ceremonial of the court of England is 
even formed upon that principle. Those 
persons who are related to the king have the 
title of princes of the blood, and, in that 
quality, an undisputed pre-eminence over al) 
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Other persons.* Nay, Ihe first men in the 
nation think it an honourable distinction to 
themselves, to hold the difierent menial offices, 
or titles, in his household. If we therefore 
were to set aside the extensive and real power 
of the king, as well as the numerous means 
he possesses of gratifying the ambition and 
hopes of individuals, and were to consider 
only the majesty of his title, and that kind of 
strength founded on public opinion, which 
results from it, we should find that advantage 
80 considerable, that to attempt to enter into a 
competition with it, with the bare advantage of 
high birth, which itself has no other founda- 
tion than public opinion, and that too in a 
very subordinate degree, would be an attempt 
completely extravagant. 

If this difference is so great as to be tho- 
roughly submitted to, even by those persons 
whose situation might incline them to disown 
it, much more does it influence the minds of 
the people. And if, notwithstanding the 
value which every Englishman ought to set 
upon himself as a man, and a free man, there 
were any whose eyes were bo very tender as 

• This, by stat. of the SUt of Hen. VIII. extend* lo 
the sona, graiidtions, brothers, uncles, and nephews of 
the reigniiig king. 
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to be dazzled by the appearance and the arms 
of a lord, ihey would be totally b|inded when 
they came to turn them towards the royal 
majesty. 

The only man, therefore, who, to persons 
unacquainted with the constitution of England^ 
might at first sight appear in a condition to 
put the government in danger, would be one 
who, by the greatness of his abilities and public 
services, might have acquired in a high degree 
the love of the people, and obtained a great 
influence in the house of commons. 

But how great soever this enthusiasm of the 
public may be, barren applause is the only 
fruit which the man whom they favour can 
expect from it. He can hope neither for a 
dictatorship, nor a consulship, nor in general 
for any power under the shelter of which he 
may at once safely unmask that ambition with 
which we might suppose him to be actuated, 
or^ if we suppose him to have been hitherto 
free from any, grow insensibly corrupt The 
only door which the constitution leaves open 
to his ambition, of whatever kind it may be^ 
is a place in the administration, during the 
pleasure of the king. If, by the continuance 
of his services, and the preservation of his 
influence, he becomes able to aim still higher. 
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the only door which again opens to him is that 
of the house of lords. 

But this advance of ihe favourite of the 
people towards the estabhshment uf his great- 
ness is at the same time a great step towards 
the loss of that power which might render birri 
formidable. 

In the first place, the people seeing that he 
is become much less dependent on their favour, 
begin^ from that very moment, to lessen their 
attachment to him. Seeing him moreover 
distinguished by privileges which are the 
objects of their Jealousy, I mean their political 
jealousy^and member of a body whose interests 
are frequently opposite to theirs, they immedi- 
ately conclude that this great and new dignity 
cannot have been acquired but through a 
secret agreement to betray them. Their 
favourite, thus suddenly transformed, is going» 
they make no doubt, to adopt a conduct cn^ 
tirely opposite to that which has till then been 
the cause of his advancement and high reputa- 
tion, aodj in the compass of a few hours, 
completely to renounce those principles which 
he Jtas so long and so loudly professed. In 
this, certainly the people are mistaken ; but 
yet neither would they be wrong, if they 
fesircd that a zeal hitherto so warm> so con* 
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iiant^ I will even add, so sincere^ when it 
concurred with their favourite's private in* 
lerefit, would, by being thenceibrlh often in 
opposition to it, become gradually much 
abated. 

Nor is this all ; the favourite of the people 
does not even find in his new dignity all the 
increase of greatness and 6clat that might at 
first be imagined. 

Hitherto he was, it is true^ only a private 
individual ; but then he was the object in 
which the whole nation interested themselves; 
his actions and words were set forth in the 
public prints; and he everywhere met with 
applause and acclamation. 

All these tokens of public favour are, I 
know, sometimes acquired very lightly; but 
they never last long, whatever people may 
say, unless real services are performed : now, 
the title of benefactor to the nation, when de- 
served and universally bestowed, is certainly a 
very handsome title, and which does no-wise 
require the assistance of outward pomp to set 
it off. Besides, though he was only a member 
of the inferior body of the legislature, we must 
observe, he was the first ; and the word^rsi 
is always a word of very great moment. 

But now that he is made a lord, all his great* 
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neas, which hitherto Mas indelerminatc, be- 
comes defined. By granting him privileges 
established and fixed by known laws, tliat 
uncertainty is taken fiom his lustre which is 
of 80 much importance in those things which 
depend on imagination ; and his value is 
lowered just because it is ascertained. 

Besides^ he is a lord ; but tlien there are 
several men who possess hut small abilities^ 
and few estimable qualifications^ who also are 
lords; his lot is nevertheless, to be seated 
among them : the law ]>laces him exactly on 
the same level with them ; and all that is real 
in his greatness is thus lost in a crowd of dig- 
nities, hereditary and conventional. 

Nor are these the only losses which the 
favourite of the people is to sufler. Inde- 
pendently of those great changes which he 
descries at a distance, he feels around him 
alterations no less visible, and still more 
painful. 

Seated formerly in the assembly of the 
representatives of the people^ his talents and 
continual success had soon raised him above 
the level of his fellow-members ; and, being 
carried on by the vivacity and warmth of 
the public favour, those who might have been 
tempted to set up as his competitors were 
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reduced to silence, or even became his sup- 
porters. 

Admilted now into an assembly of persons 
invesled with a perpetual and hereditary title, 
he finds men hitherto his superiors, — men who 
sec with a jealous eye the shining talents of 
the homo novuSj and who are firmly resolved, 
that, after having been the leading man in the 
house of commons, he shall not be the first in 
theirs. 

In a word^ the success of the favourite of 
the people was brilliant, and even formidable; 
but the constitution, in the very reward it 
prepares for him, makes him find a kind of 
ostracism. His advances were sudden^ and 
his course rapid ; he was, if you please, like 
a torrent ready to bear down every thing 
before it ; but this torrent is compelled^ 
by the general arrangement of things, finally 
to throw itself into a vast reservoir, where it 
mingles, and loses its force and direction. 

J know it may be said, thai, in order to 
avoid the fatal step which is to deprive him 
of so many advantages, the favourite of the 
people ought to refuse the new dignity which 
is offered to him, and wait for more im- 
portant successes, from his eloquence in the 
house of commons, and his influence over the 
people. 
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Bttt those Yfho give him ibis counsel have 
not sufficiently examined it. Without doubt 
there are men in England, who, in their 
present pursuit of a project which they think 
essential to the public good, would he capable 
of refusing for a while a dignity which would 
deprive their virtue of opportunities of ex- 
erting itself, or might more or less endanger 
it : but woe to him who should persist in 
such Q refusal^ with any pernicious design ! 
and who, in a government where liberty is 
established on so solid and extensive a basis, 
should endeavour to make the people believe 
that their fate depends on the persevering 
virtue of a single citizen. His ambitious views 
being at last discovered (nor could it be long 
before they were 50), his obstinate resolution 
to move out of tbe ordinary course of things 
would indicate aims, on his part, of such an 
extraordinary nature, that all men whatever, 
who have any regard for their country, would 
instantly rise up from all parts to oppose him, 
and he must fall cTverwhelmed with s(i much 
ridicule, that it would be better for him to fall 
from the Tarpeian rock.* 



• The reader will, perhaps, object, that no man in Eng- 
land can entertain such riews as those I have suggested 
here: thie is precisely whnt I intended to prove. Tlie 
eiseDtial aUv-antagc of the English govermnent above ali 
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'^ In fine, even though we were to toppoie 
that the new lord might, after his exaltation^ 
have preserved all his interest with the people, 
or, what would be no less difficult, that any 
lord whatever could, by dint of his wealth and 
high birth, rival the splendor of the crown 
itself, all these advantages, how great soever 
we may suppose them, as they would not of 
themselves be able to confer on hioi the least 
executive authority^ must forever remain mere 
showy unsubstantial advantages. Finding all 
the active powers of the slate concentred in that 
very seat of power which we suppose him in- 
clined to attack, and there secured by formidable 
provisions, his influence must always evaporate 
in ineffectual words ; and after having ad- 
vanced himself, as we suppose, to the very foot 
of the throne, finding no branch of indepen- 
dent power which he, might so far appropriate 
to himself, as at last to give a reality to his 

those that have been called Jirte^ aud which in many re- 
■pects were but apparently so, is, that no person in Eng- 
land can entertain so much as a thought of ever rising to 
the level of the power charged with the execution of the 
laws. All men in the state, wliatever may be their rank, 
wealth, or influence, are thoroughly convinced that they 
must, in reality as well as in name, continue to be tub- 
jedi i and are thus compelled really to love, defend, and 
promote those laws which secure liberty to the subject. 
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political importance, he >vould soon see it, 
however great it might have at tirst appeared, 
decline and die away. 

God forbid, however, that I should mean 
that the people of tingland are bo fatally tied 
down to inaction, by the nature of their go- 
vcrnmentj that they cannot, in times of oppres- 
sion, find means of appointing a leader ! No ; 
I only meant to say that the laws of England 
open no door to those accumulations of power, 
which have been the ruin of so many repub- 
lics ; that they ofler to the ambitious no means 
of taking advantage of the inadvertence or 
even the gratitude of the people, to make 
themselves their tyrants ; and that the public 
power, of which the king has been made the 
exclusive depository, must remain unshaken in 
his hands, so long as things continue in the 
legal order ; wliirli, it may be observed, is a 
strong inducement to him constantly to endea- 
vour to maintain them in it.* 



* Several eventB, in the English history, put in a very 
fttrong hght ihi« idea of the stability uliich the power of 
tlte crowu gives to ihc i>tutc. 

The first is. tlie fucility with which the great duke of 
Marlborough* and Uk party at home, were removed from 
their vmploymeuts. Huimihal, in circumstances nearly 
•iiuilurp had continued the wur nguiiiHl itie Mill ol' the 



OF tNOLANiy,Tr 



909 



CHAPTEK il. 

Tfm Subjtct concluded, — The Executive Power U 
more easiijj confined when it is ome. 

Another great advantage, and which one 
would not at first expect^ in this unity of tlie 

aeoate of Carthage : Caesar had doue the same in Gaul : 
and when at lofit he was expressly rt^quired to deliver up 
his commisflion, he marched his army to Komc, and cstn- 
bliahed a mflilury despotism. But the duke, though sur- 
rounded, M well as the above-named generals, by a 
victorious anuyi aod by allies, iu conjunction with whom 
he had carried on such a succes«ful war, did not even 
hesitate to surrender his commission. He knew that all 
his soldiers were inflexibly prepossessed in favour of tliat 
power against which he must have revolted : he knew 
that the same prepossessions were deeply rooted m tlie 
minds of the whole nation, and that every thing among 
them concurred to support the same power: he knew that 
the Tery nature of the claims he must have set up would 
instantly have made all his officers and captains turn 
themselves against him, and, in short, that, iu an en- 
l«rprize of this nature, the arm of the sea he liad to 
repMB was the smallest of the obstacles he would have to 
encounter. 

The other evejit I shall mention here, is that of the 
revolution of 1689. If the long-established power of the 
crown had not beforehand prevented the people from flo 
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public power in England, — in this union, and, 
if I may so express myself, in this coacer- 
vation, of all the branches of the executive 
authority, — is the greater facility it aObrds of 
restraining it. 

In those states where the execution of the 
laws is intrusted to several hands, and to each 
with diflfcrent titles and prerogatives, such 
division, and the changeableness of measures 
which must be the consequence of it, con- 
stantly hide the true cause of the evils of the 
state; in the endless fluctuation of things; 
no political principles have time to tix among 
the people ; and public misfortunes happen 
without ever leaving behind them any useful 
lesson. 

At some times military tribunes, and at 
others consuls, bear an absolute sway : some- 
liines patricians usurp every thing, and at 
other times those who are called nobles:* at 



rustoming themselves to fix their eyes on some particular 
citizens, and in general had not prevented aJl men in the 
btate from attaining too considerable a degree of power 
und greatneas, the expulsion of James II. might have 
been followed by event;: iumilar to those which took place 
at Rome after the death of Co^ar. 

* The capacity of being admitted to all places of public 
triut (at length gained by the plebeians) having rendered 
UbetcM the old distinction between them and the patricianii. 
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one lime the people are oppressed by decem- 
virs, and at another by dicldtnnt. 

Tyranny, in such slates, does not always 
beat down the fences that are set around it ; 
but it leaps over them. When men think it 
confined to one place, it starts up again in 
another ; — it mocks the efforls of the people, 
not because it is invincible, but because it is 
unknown ; — seized by the arm of a Hercules, 
it escapes with the changes uf a Proteus 

But the indivisibility of the public power in 
England has constantly kept the views and 
efforts of the people directed to one and the 
flame object ; and the permanence of that 
power has also given a permanence and a 
regularity to the precautions they have taken 
to restrain it. 

Constantly turned towards that ancient 
fortress, the royal power, they have made it 
for seven centuries the object of their fear; 
with a watchful jealousy they have considered 
all its parts ; they have observed all its out- 

a coalition was then eff*ected, l>etween the great pleheiani, 
or coramoners, who got into these places, and the ancient 
patricians. Hence a new class of men aroiie, who were 
called nohilex and nobiiitat* These are the words by 
which Livy, after thut period, constantly distinguiihes 
those men and families who were 8t the head of the 
itate. 

P 2 
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leto; they Imve even pierced the earth to 
explore its secret avenues and subterraneous 
works. 

United in their views by the greatness of 
the danger, they regularly formed their at- 
tacks. They established their workB, first at 
a distance ; then brought them successively 
nearer; and, in short, raised none but what 
served afterwards as a foundation or defence 
to others. 

Aftcc the Great Charter was established, 
forty successive confirinations strengthened it. 
The act called the Petition of Right, and that 
passed^ in tl>e sixteenth year of Charles the 
First, then foUawod; some years after, the 
Habem CQrpu9 act was established ; and the 
Bill of Rights at length made its appearance. 
In line, whatever the circumstances may have 
been, the people always had, in their efforts, 
that inestimable advantage of knowing with 
certainty the general seat of the evils they hud 
lo defend themselves against ; and each cnln- 
mity, each particular eruption, by pointing 
out some weak place, served to procure a new 
bulwark for pubhc liberty. 

To conclude in a few words; — the execu- 
tive power in England is formidable, but then 
it is for ever the same : its resources are vast 
but their nature is at length known ; it haf^ 
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been made the indivisible and inalienHlile at^ 
tribute of one person alone, but then all othcjr 
persons, of whatever rank or degree, become 
really interested to restrain it wilhin its propel* 
bounds.* 



CHAPTER HI. 

A'tecond Pecuharitif. — The Division of the Lr^«/^. 
tive Power* 

xHE second peculiarity which England, as 
an individual state and a free state, exhibits in 
its constitution^ is the division of its legislature. 
Tha< the reader may be more sensible of the 
advantages' of this division, he is desired to 
attend to the following considerations. 

It is, without doubt absolutely necessary, 
for securing the constitution of a state, to 
restrain the executive power; but it is still 
more necessary to restrain the 



legislative. 



• ThiB last adrantageorthe greatness and indivisibitlty* 
of tiie executive power, viz. the obligation it lays upoa 
the greatest men in the etate, sincerely to vnite in % 
common cause with tJie people, will be more amply dis- 
cussed hereafter, when a more particular comparison 
between the English government and the rt»|>nblicii fonri' 
iMI be offered to tho reader. 

1 
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What the former ran only do by successive 
steps (I mean subvert the laws) and through a 
longer or shorter train of enterprises, the 
latter can do in a moment. As its hare will 
can give being to the laws, so its buro will 
can also annihilate them ; and, it* I may be 
permitted the expression, the legislative power 
can change the constitution, as God created 
the light 

In order, therefore, to ensure stability lothe 
constitution of a stale, it is indispensably ne- 
cessary Uj restram the legislative authority. 
But l>err we must observe a difTerence between 
the le<i*^'aiive and the executive powers. 
The latter may be confined, and even is the 
more eanily hO; when undivided: the legisla- 
tive, on ihe c"nlrary. io order to its being 
restrained, should absolutely be divided. For, 
whatever laws it may make to restrain itself, they 
never can he, relatively lo it, any thing more 
than simple resolutions : as those bars which 
it might erect to stop its own motions must 
then be within it, and rest upon it, they can be 
no bars. In a word, the same kind oi' impos- 
sibility is found, to fix the legislative power 
when it is onCj which Archimedes ol 



bjected 



against his moving the earth, 



Nor docs such a division of (he legislature 
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only render it possible for it lo be restrained^ 
•ince each of those parts into which it is 
divided can then serve as a bar to the motions 
of the others, but it even makes it to be 
actually so restrained. If it has been divided 
into only two parts, it is probable that they 
will not in all cases unite, either for doing or 
undoing: — if it has been divided into three 
parts, the chance that no changes will be 
made is greatly increased. Nay more; ^as a 
kind of point of honour will naturally take 
place between these different parts of the legis- 
lature, they will therefore be led to offer to each 
other only such propositions as will at least be 
plausible; and all very prejudicial changes 
will thus be prevented, as it were, before their 
birtb. 

If the legislative and executive powers 
differ so greatly with regard to the necessity 
of their being divided, in order to Iheir being 
restrained, they differ no less with regard 
to the other consequences arising from such 
division. 

The division of the executive power ne- 
cessarily mtroduces actual oppositions, even 
violent ones, between the different parts into 
which it has been divided ; and that part 
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which in the issue succeeds so far as lo absorb^ 
and unite in itself, all the others, immediately 
sets itself above the laws. But those opposi- 
tions wliicli take place, and which the public 
good requires should take place between 
the different parts of the legislature^ are 
never any thing more than oppositions be- 
tween contrary opinions and intentions ; 
ait is transacted in the regions of the un- 
derstanding ; and the only contention that 
arises is only carried on with (hose inoffen- 
sive weapons^ assents and dissents, aj^es and 
noe$. 

BcsideSj when one of these parts of the 
legislature is so successful us to engage the 
others to adopt its proposition, (he result is, 
that a law takes place which has in it a 
great probability of being good: when it 
happens to be defeated, and sees its pro- 
position rejected, the worst that can result 
from it is, that a law is not made at that 
time; and the loss which the state suffers 
thereby, reaches no further than the temporary 
setting aside of some more or less useful spe- 
culation. 

In B word, the result of a division of the 
ciecutive power is cither u more or less speedy 



OF ENGLAND. 



217 



establishment of the right of the strongest, or 
a continued slate of war :* — ;that of a division 
of the legislative powet'i is either truth, or 
general tranquillity. 

The following maxims will therefore be ad- 
mitted : That the laws of a state may be per- 
manent, it is requisite that the legislative power 
should be divided ; that they may have weight, 
and continue in force^ it is necessary that the 
executive power should be one. 

If the reader should conceive any doubt as 
to the truth of the above observations^ let him 
cast his eyes on the history of the proceedings 
of the English legislature down to our times, 
and he will readily find a proof of them. He 
ivould be surprised to see how little variation 
there has been in the political laws of this 
country, especially during the last hundred 
years ; though, it is most important to observe, 
the legislature has been as it were in a conti* 
nual state of action, and (no dispassionate roan 

* Every one knows the frequent hostilities thot toot 
place between the Roman senate and the tribunes. In 
Sweden tiicru luive been continual contentions betwetn 
the king and the senate, in which they liave overpowered 
each other by turns. And in England, when the €xecu» 
live power became double, by the king allowing the par- 
Uament to have a perpetual and independent e&istencc, 
a civil war almost inuiiediately I'ollowcd. 
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will deny) has generally promoted the public 
good Nay, if we except the art passed under 
William III. by which it had been enacted, 
that parliaments should sit no longer than three 
years, and which was repealed by a subsequent 
act, under George I. which allowed them to 
sit for seven years, we shall not find, that any 
law which may really be called constitutional, 
and which has been enacted since the Restora- 
tion, has been changed afterwards. 

Now, if we compare this steadiness of the 
English government with the continual sub- 
ver»ions of the constitutional laws of some 
ancient republics^ with the imprudence of 
some of the laws passed in their assem- 
blies,* and with the still greater inconside- 
rateness with which they sometimes re- 
pealed the most salutary regulations, as it 
were, the day after they had been enacted, — if 
we call to mind the extraordinary means to 
which the legislature of those republics, at 
times sensible how its very power was preju- 
dicial to itself and to the state, was obliged to 
hare recourse^ in order, if possible, to lie its 



• The AthciiiaiM, among other lawn, had enacted one 
to forbid the application of a certain part of the public 
revenues to any other use than the expenccs of the 
theatres and public sho«rs. 
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own hands.* we shall remain convinced of the 
great advania<;'e8 which attend the constitution 
of the Fn^lish leffislalure.f 

Nor is this division of the Eng^lishleg^islature 
accompanied (which is indeed a very fortunate 
circumstance) by any actual division of the 
nation : each constituent part of it possesses 
strength sufTicienl to ensure respect to its rcso^ 
lulions; yet no real division has been made of 
the forces of the state- Only a greater propor- 
tional share nf all those dislinctiuus which are 
calculated to gain the reverence of the people, 
has been allotted to thope parts of the legisla- 
ture which could not possess their confidence 



* In some ancient republics, when the legislature wish- 
ed to render a certain law permanent^ and at tlie same 
time miitrusted their own future wisdom, they added a 
clause to it. which made it death to propose the revoca- 
tion of i(. Those who alterwardii thought such revoca- 
tion necest&ry to the public welfare, relying on the 
mercy of the people, ap[ieared in the public assembly 
nith a halter about their necks. 

f We shall perhaps have occasion to observe hereafter, 
that the true cause of the equability of the operation* of 
the English legislature is the opposition that happily 
takea place between the different views and interests ftf 
the several bodies that compose it ; a consideration this, 
witliout which all political inquiries are no more than 
airy speculations, and the only one that can lead to useful 
practical conclusions. 
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tn 80 high a degree us the others ; and the in- 
equalities in pointof real strcngtli between them 
have been made up by the magic of dignity. 

Thus, the king, who alone forms one part 
of Uic legifilalurc^ has on his side the majesty 
of the kingly title : the two houses are, in ap- 
pearance, no more tli&n councils entirely de- 
pendent on him ; they are bound to follow hit 
person ; they only meet^ as it seems, to advise 
him; and never address him but in the most 
solemn and rcspeclfui manner. 

As the nobles, who form the second order 
of the legislature, bear^ in point both of real 
weight Bikd numbers, no proportion td Ibe 
body of the people,* they have received, as a 
compensation, the advantage of peraonal ho- 
nours, and of an hereditary title. 

Besides^ the established ceremonial gives to 



* It in Cor want of having duly considored this subject, 
l)iHt M. Uouiseau cjcclaiins somewhere against those whOf 
when they speak of the general estates of Fraoce, 'V darv 
•» to call the jwoplc tjie Ihird estate." At Rome, where 
All the order wu mention wiu inverted,— where theftiscH 
Merc laid at Uie feet of the people, — and where thd iri* 
bunes, whose function* like that of tlie king of Eog- 
liuid» was to oppose the cstabliahrocnt of new taws, were 
only a aubordinate kind of mogiatrnc^if,— -many dis* 
•niari folluwed. In Sweden, and ia ScoUoud (before 
the union}, fauitt of another kind prevailed: in tlie fur- 
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Uieir assembly a great pre-eminence over timt 
of the representatives of the people. They 
are the upper house^ and the others arc the 
loiver house. They are in a more special 
manner considered as the king's council ; and 
it is in the place where they assemble that hin 
throne 18 placed. 

When the king comes to the parliament, 
the commons are sent for^, and make their ap- 
pearance at the bar of the house of lords. It 
is moreover before the lords, as before their 
judges, tiiat the commons bring their impeach* 
menls. Wh«n, after passing a bill in their 
own house, ihay send it to the lords to desire 
their concurrence^ they always order a number 
of their own members to accompany it:* 
whereas the lords send down their bills to them^ 
only by some of the assistants of their house. f 
When the nature of the alterations which one 
of the two houses may wish to make in a bill 
sent to it l>y the other, renders a conference 

mer klfigdoni, for Instance^ an overgrown body qf iwo 
thousand nobles frequently over-ruled both king and 
people. 

* The speaker of (ho house of lorda must come down 
from the woolpack to receive the bills which the members 
of the commons bring to tbcir house. 

t The twelve judges and the roosters in chancery. 
Tliere is also n ceremonial established with re;^d to tli^ 
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between Ihem necessftry, the deputies of the 
commons to the committee, which is then 
formed of members of both houses, are to re- 
main uncovered. Lastly, those bills which (in* 
whichever of the two houses they have origi- 
nated) have been agreed to by both, must be 
deposited in the house of lords, there to remain 
till the royal pleasure is signified. 

Besides, the lords are members of the legis- 
lature by virtue of a right inherent in their 
persons; and they are supposed to sit in par- 
liament on their own account, and for the 
support of their own interests. In conse* 
quence of this, they have the privilege of giv- 
ing their voles by proxy ;* and when any of 
them dissent from the resolutions of their 
house» they may en(er a protest against them, 
containing the reasons of their particular opi- 
nion. In ft word, as this part of the legislature 
is destined frequently to balance the power of 
the people, what it could not receive in real 
strength it has received in outward splendour 



manner and Diarks of respect, with which those two of 
them, who are sent •mi\\ a bill to the commons, are to 
delivLT it. 

* The commonii hove not that privilege, because they 
are themselves ;p7C'r:6J for the people.^Sec Cokc'l Init.^j 
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and greatness ; so that, when il cannot resist 
by its weight, il overawes by its apparent 
magnitude. 

In fine, as these various prerogatives^ by 
which the component parts of the legislature 
are thus made to balance each other, are all 
intimately connected with the fortune of the 
state, and flourish and decay according to the 
vicissitudes of public prosperity or adversity, 
it thence follows, that, though differences of 
opinon may sometimes take place bctwen those 
parts, there can scarcely arise any when the 
general welfare is really in question. And 
when, to resolve the doubts that may arise on 
political speculations of this kind, we cast our 
eyes on the debates of the two houses for a 
long succession of years, and see the nature 
of the laws which have been proposed, of those 
which have passed, and of those which have 
been rejected, as well as of the arguments that 
have been urged on both sides, we shall remain 
convinced of tlie goodness of the principles oa 
which the English legislature is formed. 
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CHAPTER IV. 



J third Advafttage ptculiar to the EngUsh Govern' 
mtnt, — The Businest of proposing Laws, lodged in 
^'the Hands of the People. ' 

A THIRD circumstance, which I propose to 
show to be peculiar to the English government, 
is the manner in which the respective offices of 
the three component parts of the legislature 
have been divided^ and allotted to each of them. 
In most of the ancient free states, the share 
of the people in the business of legislation was 
to approve or reject the propositions which 
were made to them, and to give the final sane* 
tion to the laws. The function of those per- 
sons (or in general those bodies)^ who were 
intrusted with the executive power, was, to 
prepare and frame the lawfr, and then to pro- 
pose them to the people : and, in a word, 
they possessed that branch of the legislative 
power which may be called the initiative, that 
is, the prerogative of putting that power in 
action* 

• ThiB power of previouftty conaidering and opprovJDg 
»uch Uw» as were afterwards to be propounded \o the 
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This initiative, or exclusive right of propos- 
ing in legislative assemblies, attributed to the 
magistrates, is indeed very useful^ and perhaps 
even necessary^ in states of a republican fornix 
for giving a permanence to the laws, as well 
as for preventing the disorders and struggles 
for power which have been mentioned before; 
but, upon examination, we shall find that this 
expedient is attended with inconveniences of 

people, was, in the first times of the Roman republic, 
constantly exercised by the senate : laws were made, 
populijussut ex anctoritette senatus. Even in cases of elec- 
tions, the previous approbation and auctorUas of the ae« 
nate, with regard to those persons who were offered to 
the suffrages of the people, were required. Turn enim 
non gerehat is mas^Utratum qui ceperaty si putres auctores 
non erantjacti. Cic. pro Plancio, 3. 

At Venice the senate also exercises powers of the same 
kiad, with regard to the grand council or assembly of the 
nobles. In the canton of Bern, all propositions must be 
discussed in the little council, which is composed of 
twenty-seven members, before they are laid before the 
council of the txvo hundred^ in whom resides the sove- 
reignty of the whole canton. And, in Geneva, the law 
is " that nothing shall be treated in tlie general council or 
" assembly of the citizens, which has not been previously 
" treated and approved in the council of the txvo hundred: 
" and that nothing shMI be treated in the txvo hundred 
*' which has not been previously treated and approved in 
" the council of the twenty-Jive.** 
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lUUe less magnitude than the evils it i« meant 
to remedy. 

These ma^istratw, or bodies, at firat indeed 
apply frequently to the legislature for a grant 
of such branches of power as they dare not of 
themselves assume, or for the removal of such 
obstacles to tlicir growing authority as they do 
not yet think it safe for them peremptorily to 
set aside. But when their authority has at 
length gained a sufficient degree of extent 
and stability^ as farther manifestations of 
the will of the legislature could then only 
create obstructions to the exercise of their 
powcr^ they begin to consider the legislature as 
ha enemy whom they must take great care 
never to rouse. They consequently convene 
the assembly of the people as seldom as (hey 
can. When they do it, they carefully avoid 
proposing any thing favourable to public li- 
berty. They soon even entirely cease to con- 
vene the assembly at all ; and the people, 
alter thus losing the power of legally as- 
serting their rights^ are exposed to that 
which is the highcsL degree of political ruin, 
the loss of even the remembrance of them, 
unlets some iudircct means are found, by which 
the) may from time to lime give life to their 
dormant privileges : means which may be 
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foarKJ^ and succeed pretty well in small slates, 
where provisions can more easily be made to 
answer their intended ends ; but, in states of 
considerable extent, have always been found, 
in the event, to give rise to disorders of the 
teme kind with those which were at first in* 
tended to be prevented. 

But as the capital principle of the English 
constitution totally differs from that which 
forms the basis of republican governments, so 
it is capable of procnring to the people advan- 
^tages tiiat are found to be unattainable in the 
latter. It is the people in England, or at 
least those who represent them, who possess 
the initiative in legislation, that is to say, who 
perform the office of framing laws, and pro- 
posing tbem. And among the many cir- 
cumstances in the English government, which 
would appear entirely new to the politician* 
of antiquity, that of seeing the person intrusted 
with the executive power bear that share m 
legislation which they looked upon as being 
necessarily the lot of the people^ and the peo- 
ple enjoy timt which they thought the indis- 
pensable office of its magistrates, would not 
certainly be the least occasion of their surprise. 

1 foresee that it will be objected, that, aa 
the king of England has the power of dissolv- 
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wg, and even of not calling parliamenU^ he is 
hereby possessed of a prerogative which, in 
fact, is the same with that which I have Just 
now represented as being so dangerous. 

To this I answer, that all circutnslances 
ought to be combined. Doubtless, if the 
crown had been under no kind of dependence 
whatever on the people, it would long since 
have freed itself from the obligation of calling 
their representatives together ; and the British 
parliament, like the national assemblies of se- 
veral other kingdoms, would most likely have 
no existence now, except in history. 

But, as wc have above seen, the necessities 
of the state, and the wants of the sovereign 
himself, put him under a necessity of having 
frequent recourse to his parliament ; and then 
the diSerence may be seen between the prero- 
gative of not calling an assembly, when powerful 
causes nevertheless render such a measure ne- 
cessary, and the exclusive right, when an as- 
sembly is convened, of proposing laws to it. 

In the latter case, though u prince, let us 
even suppose, in order to save appearances, 
might condescend to mention any thing be- 
sides his own wants, it would be at most to 
propose the giving up of some branch of his 
prerogative upon which he set no value, or to 
reform such abuses as his inclination does not 
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lead him to imitate ; but he would be very 
careful not to touch any points which might 
materially aiTect his authority. 

Besides, as all his concessions would be made^ 
or appear to be made, of his own motion, and 
would in some measure seem to spring from 
the activity of hia zeal for the public welfare, 
all that he might olFer, though in fiict ever so 
inconsidei-able, would be represented by him 
as grants of the most important nature, and 
for which he expects the highest gratitude. 

Lastly, it would also be his province to make 
restrictions and exceptions to laws thus pro- 
posed by himself; he would also be the person 
who would choose the words to express them, 
and it would not be reasonable to expect that 
he would give Irmself any great trouble to 
avoid all ambiguity.^ 



• In the beginning of the existence of tlie house of 
commons, biUs were presented to the king under the form 
of petitions. Those to which the kint; assented were re- 
gistered among the rolle of parliament, with his answers 
to them; and at the end of each parliament the judges 
formed them into statutes. Several abuses liaving crept 
into that method of proceeding, it was ordained that the 
judges should in future make the statute before the end 
of every eession. Lastly, as even tlint became, in process 
of time, insufficient, the present method of framing bills 
won established ; that is to say, both houses now frame 
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But the parliament ot^^ Eng^land ia not, as 
>ye i»aid before, bouiul down to wait passively 
and in silence, for such laws as the executive 
power may condescend to propose to them. 
At the opening of every session, ihey of them- 
i^lves take into their hands the great book of 
the slate ; they open all the pages, and exa- 
mine every article. 

When they have discovered abuses, they 
proceed to inquire into their causes : — when 
these abuses arise from an open disregard of 
the laws, they endeavour to strengthen them ; 
when they proceed from tbeir insufficiency, 
ihey remedy the evil by additional provisions.^ 

the statutes in the very form and words in which they 
are to stand when they have received the royal absent. 

• No popuhir assembly ever enjoyed the privilege of 
starting, canvassing, and proposing new matter, to such 
a degree a& the Knglisli commons. In France, when 
their General Estates were ulluwed to sit, their remon' 
strancfi were little regarded ; and still less regard could 
the particular Etitatcs of the provinces expect. In Swe* 
den, the power of proposing new subjects was lodged in 
an assembly called the secret commiUet^ composed of 
nobles, ami a few of tlie clergy ; and is now possessed by 
the king. In Scotland, until the Union, all propositions 
to he laid before the parliament were to be framed by 
the persons called tlic hrds of the articltrs. In regard to 
Ireland, all bills must be prepared by the king in his 
privy council, and are to be laid before the parliamept by 
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Nor do they proceed wilh less regularity and 
freedoM^ in regard to that important object, 
fmbsidfes. They are to be the sole judges of 
tlie quantity of them, as well as of the way« 
and means of raising them ; and they need 
not come to any resolution with regard to them 
till they see the safety of the subject completely 
provided for. In a word, the makingof laws is not, 
in such an arrangement of things, a gratuitous 
contract, in which the people are totakejust what 
ii given them^ and as it is given them : — it ii 
a contract in which they but/ and pay, and in 
wbich they themselves settle the different con- 
ditions, and furnish the words to express them. 

The English parliament have given a still 
greater extent to their advantages on so impor- 
tant a subject. They have not only secured 



the lord lieutenant, for their usent or diraent ; only they 
are allowed to discuss, among them, what ihey call heads 
of a biU, which the lord lieu^noak is desired afterwards 
to tranmirc to the king, who s€4ects out of them what 
ciaadCE he thinks proper, or seiH the whole aside ; and is 
not expected to give, at any time, a precise answer to 
them. And in republican govemments, mngistrales are 
never a« real tiU they have entirely secured to tltctnaelvea 
the ianportant privilege of proposing ■ nor does this fbllow 
merely from their ambition ; it is aho the consequence of 
the situation they are in, from the principUiof that mode 
of goTcmmeot. 
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to themselves a right of proposing laws and 
remedies, but they have also prevailed on tlie 
executive power to renounce all claim to do 
the same. It is even a constant rule, that nei- 
ther the king nor his privy council can make 
any amendments in the bills preferred by the 
two houses ; but the king is merely to accept 
or reject them ; a provision this^ which^ if we 
pay a little attention to the subject, we shall 
find to have been also necessary for completely 
securing the freedom and regularity of the 
parliamentary deliberations.* 



* The king indeed, at times sends messaget to either 
house; anil nobod)', I think, can wish that no means of 
intercoume should exist between liim nnd his parliament. 
But these messages arc always expressed in very general 
words : tliey are only made to desire the house (o take 
certain subjects into their consideration : no particular 
articles or clauaes ore expreaeed ; the commons are not 
to declare, at any settled time, a solemn acceptance or 
rejection of the proposition mude by the king ; and, in 
short, the house follow the same mode of proceeding, 
with respect to such measngcs, as they usually do in re- 
gard to petitions presented by private individuals. Somo 
member makes a motion upon the subject expressed in 
the king's message : a bill is framed in the usual way : it 
may be dropped at every stage oi' it ; and it is never iho 
propoaal of the crown, but the motions of some of their 
own mcnibcrs, which the house discuss, and fioftlly acc^,^ 
or rijecu 
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I indeed confess, that it seems very natural^ 
in the modelling of a stale, to intrust this very 
important office of framing laws to those per- 
sons who may be supposed to have before 
acquired experience and wisdom in the ma- 
nagement of public aflkirs. But events have 
unfortunately demonstrated, that public em- 
ployments and power improve the understand- 
ing of men in a less degree than they pervert 
their views ; and it has been found in the issue^ 
that the effect of a regulation which, at first 
sight, seems so perfectly consonant with pru- 
dence, is, to confine the people to a mere pas- 
sive and defensive share in the legislation, and 
to deliver them up to the conliniial enterprises 
of those who, at the same time that they are 
under the greatest temptations to deceive them« 
possess the most powerful means of effecting it. 
If webcast our eyes on the history of the 
ancient governments, in those times when the 
persons intrusted with the executive power 
were still in a stale of dependence on the 
legislature, and consequently were frequently 
obliged to have recourse to it, we shall see 
almost continual instances of selfish and insi- 
dious laws proposed by them to the assemblies 
of the people. 

And those men, in whose wisdom the law 
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THE CONETITliTIOIf 



had at first placed so much confidence, became, 
in the issue, so lost to all sense of shame and 
duty, that when arguments were found to- be 
no longer sufficient, they had recourse to 
force ; the legislative assemblies became so 
many fields of battle^ and their power a real 
calamity. 

I know very well, however, that there arc 
other important circumstances besides those I 
have just mentioned, which would prevent 
disorders of this kind from taking place in 
England.* But, on the other hand, let us call 
to mind that the person who, in England, is 
invested with the executive authority, unites 
in himself the whole pubHc power and majesty. 
Let us represent to ourselves the great and 
sole magistrate of the nation pressing the ac- 
ceptance of those laws which he had proposed^ 
with a vehemence suited to the usual impor- 
tance of his designs, witli the warmth of mo- 
narchical pride^ which must meet with no refu- 
sal, and exerting for that pgrpose all his ini- 
mense reeources. 

It was therefore a matter of indispensable 

* I particularly mean here the circunutance of the 
|»copIc having entirely delegated tlieir power to llicir 
representative!! ; the consequences of which inMitution wifl 
l»e discussed im the next chapter. 
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necessity, that things should be settled in Eng;- 
hnd in the manner they are. As the moving 
springs of the executive power are, in the hands 
of the king, a kind of sacred deposilum, so are 
Ihose of the legislative power in the hands of 
the two houses. The king must abstain from 
touching them, in the same manner aa all the 
subjects of the kingdom are bound to submit 
to his prerogatives. When he sits in parlia- 
ment , he has left, we may say, his executive 
power without doors, and can only assent or 
dissent, ffthe crown had been allowed to 
take an active part in the business of making 
laws, it would soon have rendered useless the 
other branches of the legislature. 



CHAPTER V. 



In nhteh an fttqniri/ is mnde^ whether it would be 
an Adraniage to public LiLerti/, that the Lawn 
shoM be enacted bj/ lltt P'otet of the PeopU at 
large. 



jj UT it will be said, whatever may be the 
wisdom of the English laws, how great soever 
their precautions may be with regard to the 
safety of the individual, the people, aa they do 



236 



THE CONSTITUTION 



not themselves expressly enact them, cannot 
be looked upon as a free people. The author 
of the Social Con^rac/ carries this opinion even 
farther : he says, that, '* though the people of 
'' England think they are free, they arc much 
'' mistaken ; they are so only during the elec- 
" lion of members for parliament: as soon as 
" these are elected, the people are slaves — 
'^ they are nothing."* 

Before I answer this objection^ I shall ob- 
serve, that the word liberty is one of those 
which have been most misunderstood or mis- 
applied. 

Thus at Rome where that class of citizens 
who were really masters of the state, were sen- 
sible that a lawful regular authority, once 
trusted to a single ruler, would put an end to 
their tyranny, they taught the people to be- 
lieve, that provided those who exercised a mili- 
tary power over them, and overwhelmed 
them with insults, went by the names of cori' 
9ule8, dictatorcs, patricii, nobiles, in a word, 
by any other appellation than that horrid one 
of rex, they were free, and that such a valua- 
ble situation must be preferred at the price of 
every calamity. 



See M. Roussewi'i Sodal Coniracti chap, xt. 
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in me same manner^ certain writers of the 
present age, misled by their inconsiderate ad- 
miration of the governments of ancient times, 
and perhaps also by a desire of presenting 
lively contrasts to >vhat they call the degenerate 
manners of our modern times, have cried up 
the governments of Sparta and Rome^ as the 
only ones fit for us to imitate. In their opi- 
nionSj the only proper employment of a free 
citizen is^ lobe either incessantly assembled in 
the forum, or preparing for war. Being 
valiant, inured to hardships, inflamed wilk an 
ardent love of one's country, which is^ after allj 
nothing more than an ardent desire of injur- 
ing all mankind for the sake of that society of 
which we are members, — and with an ardent 
love of glory, which is likewise nothing more 
than an ardent desire of committing slaughter, 
in order to make afterwards a boast of it,— 
have appeared to these writers to be the only 
social qualifications worthy of our esteem, and of 
the encouragement of iaw-givers.* And while, 
in order to support such opinions, they have used 
a profusion of exaggerated expressions without 

* I have used all the above expresjiions in the same 
sense in which ihcy were used in the uncicnt common- 
wealths, aiid still are by most of the writers who describe 
llieir govcnunents. 
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goy disittict meaning, and perpetually repeated^ 
(bough without detining them, the words 
dastardliness, corruption, greatness of souL 
and virtue, they have not once thought of tell- 
ing us the only thing that was worth our 
knowing, which is, whether men were happy 
under those governments which they have so 
much exhorted us to imitate. 

Nor, while they have thus misapprehended 
tlie only rational design of civil societies have 
they better nnderstood the true end of the par- 
ticular institutions by which they were to be 
regulated. They wera satisfied wiien they saw 
the few who really governed every thing in the 
state at times perform the illusory ceremony of 
af^sembling the body of the people^ that they 
might appear to consult them : and the mere 
giving of votes^ under any disadvantage in the 
manner of giving them, and how much soever 
the law might afterwards be neglected that was 
thus pretended to have been made in common, 
has appeared to them to be liberty. 

But those writers are seemingly in the right : 
a man who contributes by his vote to the pas* 
sing of a law, has himself made the law ; in 
obeying it, he obeys himself; he therefore is 
free. A play on words, and nothing more. 
The individual who has voted in a popular 
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iegifllative assembly has not made the law that 
has passed in it; be has only contributed^ or 
seecBed to contribute, towards enacting it, for 
his thousandth, or even ten thousandth^ share; 
be has had no opportunity of making his ob- 
jections to the proposed law, or of canvassing 
Hj or of proposing restrictions to it; and he 
has only been allowed to express his assent or 
dissent. When a law has passed agreeably to 
his vote^ it is not as a consequence of this his 
vote that his will happens to take place; it is 
because a number of other men have acciden- 
tally thrown themselves on the same side with 
him : — when a law contrary to his intentions 
is enacted, he must nevertheless submit to it. 

This is not all ; for though we should sup- 
pose that to give a vote is the essential con- 
stituent of liberty, yet such liberty, could only 
be said to last for a single moment, after which 
it becomes necessary to trust entirely to the 
discretion of other persons, that is, according 
to this doctrine, to be no longer free. It be- 
comes necessary, for instance, for the citizen 
who has given his vote, to rely on the honesty 
of tliose who collect the suflrages ; and more 
than once have false declarations been made 
of them. 

The citizen must also trust to other persons 
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for the execution of those things which have 
been resolved upon in common : and when the 
assembly shall have separated, and he shall 
find himself alone, in the presence of the men 
who are invested with the public power, of the 
consuls, for instance, or of the dictator, he will 
have but little security for the continuance of 
his liberty, if he has only that of having con- 
tributed by his suffrage towards enacting a law 
which they are determined to neglect. 

What then is liberty ? — Liberty, I would 
answer, so far as it is possible for it to exist in 
a society of beings whose interests are almost 
perpetually opposed to each other, consists in 
this, that every man white he respects the per* 
sans of others, and alloies theni quietly to en- 
joy the produce of their industry, be certain 
himself likewise to enjoy the produce of his own 
industry, and that his person be also secure. 
But to contribute by one's suffrage to procure 
these advantages to the community, — to have 
a share in establishing that order, that general 
arrangement of things, by means of which an 
individual, lost as it were in the crowd, is 
ellectually protected : — to lay down the rules 
to be observed by those who, being invested 
wtth a considerable power, are charged with 

the defence of individuals, and provide that 
i 
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they should never transgress tbcm; — these are 
fttnctions^ arc acts of government, but not con- 
stituent parts of liberty. 

In a word : to concur by one's suffrage in 
enacting lavvs^ is to enjoy a share, whatever 
It may be, of power: to hve in a state where 
the laws are equal for all^ and sure to be exe^ 
cnted (whatever may be the means by which 
these advantages are attained)^ is to be free. 

Be it so : we grant that to give one's suf- 
frage is not liberty itself, but only a mean of 
procuring it, and a mean too which may dege- 
nerate to mere form ; we grant also, that other 
expedients might be found for that purpose ; 
and that for a man to decide that a state with 
whose government and interior administration 
he is unacquainted, is a state in which the 
people are slaves, arenotlung, merely because 
the corm^m of ancient Rome are no longer (o 
be met with in it, is a somewhat precipitate 
decision. Yet many, perhaps, will continue 
to think that liberty would be much more com- 
plete, if the people at large were expressly 
called upon to give their opinion concerning 
the particular provisions by which it is to be 
secared, and that the English laws, for instance, 
if they were made by the suffrages of all, 
would be wiser, more equitable, and above all, 
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more likely to be executed. To this objection 
which is certainly specious, 1 shall endeavour 
to give an answer. 

If, in the first formation of a civil society, 
the only care to be taken was that of establish- 
ing, once for all, the several duties which 
every individual owes to others and to the state ; 
— if those who are intrusted with the care of 
procuring the performance of these duties, had 
neither any ambition, nor any other private 
passions^ which such employment might put in 
motion, and furnish the means of gratifying ; — 
in a word, if, looking upon their function as a 
mere task of duty, they were never tempted 
to deviate from the intentions of those who had 
appointed them : — 1 confess, tliat, in such a 
case, there might be no inconvenience in 
allowing every individual to have a share in 
the government of the community of which he 
is a member; or rather, I ought to say, in 
such a society, and among such beings, there 
would be no occasion for any government. 

But experience teaches us that many more 
precautions, indeed, are necessary to oblige 
men (o be just towards each other; nay the 
very first expedients that may be expected to 
conduce to such un end, supply the most fruit- 
ful source of the evils which arc proposed to 
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be prevented. Those laws which were in- 
tended to be equal for all, arc soon warped to 
the private convenience of those who have been 
made the administrators of them : instituted 
at first for the protection of all, they soon are 
made only to defend the usurpations of a few ; 
and, as the people continue to respect them, 
while those to whose guardianship they were 
intrusted make little account of them, they at 
length have no other effect than that of supply- 
ing the want of real strength in those few who 
have contrived to place themselves at the head 
of the community, and of rendering regular 
and free from danger the tyranny of the smaller 
number over the greater. 

To remedy, therefore^ evils which thus have 
a tendency to result from the very nature of 
things, to oblige those who are in a manner mas- 
ters of the law, to conform themselves to it, — 
to render inelTectual tlie silent, powerful, and 
ever active conspiracy of those who govern, 
requires a degree of knowledge, and a spirit 
of perseverance, which are not to be expected 
from the multitude. 

The greater part of those who compose this 

multitude, taken up with the care of providing 

for their subsistence, have neither sufficient 

leisure, nor even, in consequence of their 

n 2 
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more imperfect education, the degree ef infor- 
mation requisite for functiond of this kind. 
Nature, besides, who is sparing of her gifu. 
has bestowed upon only a few men an under- 
standing capable of the complicated researches 
of legislation : and as a sick man trustft to his 
physician^ a client to his lawyer^ so the greater 
number of the citizens must trust to those who 
have more abilities than themselves for the 
execution of things, which, at the same time 
that they so materially concern them, require 
so many qualifications to perform them wilb 
any degree of sufficiency. 

To these considerations, of themselves 00 
material, another must be added, which it, if 
possible, of still greater weight. This is, that 
the multitude, in consequence of their being a 
multitude, are incapable of coming to any 
mature resolution. 

Those who compose a popular assembly 
are not actuated, in the course of their delibe- 
rations, by any clear and precise views of 
present or positive personal interest. As they 
see tiicmselves lost as it wore, in the crowd of 
those who are called upo«i to exercise the 
same fiinction with themselves, — as they know 
that their individual votes will make no change 
in the public resolutions, and that, to whatever 
side they may incline, the general result will 
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nevertheleBs be the same ; — they do not under'^ 
take Co inquire how far the thingps proposed 
to ihem a^ree with the whole of the laws 
already in being, or with the present circum- 
fiUnces of ihe state, because men will not 
enter upon a laborious task, when they know 
that it can scarcely answer any puq)ose. 

It iSj however, with dispositions of this 
kind, and each relying on all, that the assembly 
of the people meet. But, as very few among 
them have previously considered the subjects 
on which they are called upon to deter- 
mine, very few carry along with them any 
opinion or inclination, or at least any incli- 
nation of their own, and to which they 
are resolved to adhere. As, however, it is 
necessary at last to come to some resolution, 
the major part of them are determined by 
reasons which they would blush to pay regard 
to on much less serious occasions. An unusual 
sight, a change of the ordinary place of the 
assembly^ a sudden disturbance, a rumour, 
are, amidst the general want of a spirit of deci- 
sion, the aujficiens ratio of the determination 
of the greatest part;* and from this assemb- 

* "Every one knows of how much importance it wa«, in 
the Roman comnaonwealth, to assemble the people in one 
place rather than another. In order to change eniireljr 
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lage of f^parate wills, thus formed hastily^ and 
without reflection, a general will results, which 
is also void of reflection. 

If, amidst tliese disadvantages, the assembly 
were left to themselves, and nobody had an 
interest to lead them into error, the evil, 
though very great, would not however be 
extreme, because, such an assembly never 
being called upon but to determine upon an 
aflirmative or negative (that is, only having 
two cases to choose between), there would be 
an equal chance of their choosing either : and 
it might be hoped that at every other (urn they 
would take the right side. 

But the combination of those who share 
either in the actual exercise of the public 
power, or in its advantages, do not thus allow 
themselves to sit down in inaction. They 
wake, while the people sleep. Entirely taken 
up with the thoughts of their own power, 
they live but to increase it. Deeply versed 
in the management of public business,, they 
see at once all the possible consequences of 
measures. And, as they have the exclusive 
direction of the springs of government, they 
give rise, at their pleasure, to every incident 

the tiaturc of their rcgolutJons> it vriu oflen ttujficicnt 10 
\ni\e (ram them, or let them see, the Capitol. 
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that may influence the minds of a multitude 
who are not on their guard, and who wait for 
some event or other that may finally determine 
them. 

It is they who convene the assembly, and 
dissolve it : it is they who offer propositions, 
and make speeches to it. Ever active in 
turning to their advantage every circumstance 
that happens, they equally avail themselves of 
the tractablencss of the people during public 
calamities^ and its heedlessness in times of 
prosperity. When things take a different 
turn from what they expected, they dismiss the 
assembly. By presenting to it many proposi- 
tions at once, and which are to be voted upon 
in the lump, they hide what is destined to 
promote their own private views, or give a 
colour toit,byJoiningit with things which they 
know will take hold of the mind of the peo- 
ple.* By presenting, in their speeches, argu- 

• It was thus the senate at Rome assumed to itaelf the 
power of Jevying taxes. They promised, in the time of 
the war agaiiiat the Veintcs, to give pay to such citizens 
as would enlist ; and to that end they establiBhed a tri- 
bute. The people, solely taken up with the idea of not 
going to war at their own expense, were transported with 
to much joy, that they crowded at the door of the senate^ 
and laying hold of the hands of the senators, called them 
their fathers — Nihil unquam acceptum a plcOc tanto gaiidw 
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ments and facU which men have no time to 
examinCj they lead the people into ^ro6s, and 
yet decisive errors: and the common places 
of rhetoric, supported by their personal influ- 
ence, ever enable them to draw to their side 
the majority of votes. 

On the other hand, the few (for there are, 
after all, some) who having meditated on the 
proposed question, see the consequences of the 
decisive step which is just going to be taken, 
being lost in the crowd, cannot make their 
feeble voices to be beard amidst the universal 
noise and ci^iifusion. They have it no more 
ID their power to stop the general motion^ 
than a roan in the midst of an army, on a 
march, has it in his power to avoid marching. 
In the mean time, the people are giving their 
suffrages ; a majority appears in favour of 
the proposal; it is finally proclaimed as the 
general will of all ; and it is at bottom 
nothing more than the effect of tlic artifices of 
a few designing men, who are exulting among 
themselves.^ 



tfudkur J concurmm Uaqye ad curiew euff prehrnxaia*^u$ 
ezeufttium nmnuSf patm verc appeU^gios^ Sec, See Tiu Liv* 
book iv. 

* 1 might confirm nil these things by numbcrlevs m* 
Btaacea from ancient history ; but if 1 me> be ailoired, in 



OF EnClAl^D. 



249 



la tt word, those who are acquainted with 
republican governments, and, in general, who 

this case, to draw examples from my own country, ft 
ctiebrare domesticaficta^ I shall relate facts which will be 
no less to the purpose-^In Geneva, in the year 1707, a 
law was enacted, that a general assembly of the people 
should be held, every five years, to treat of the affiiirs of 
the republic: but the magistrates, who dreaded tho«e 
assemblies, soon obtained from the citizens themselves 
the repeal of the law: and the first resolution of the 
people, in the first of those periodical assemblies (in the 
year 1712), was to abolish them forever. The profound 
secrecy with which the magistrates prepared their proposal 
to the citizens on that subject, and the sudden manner in 
which the latter, when assembled, ivere acquainted witli 
It, and made to give their votes upon it, have indeed ac- 
counted but imperfectly for this strange determination of 
the people ; and the consternation which seized the whole 
assembly when the result of the suffrages mis pro- 
claimed, has confirmed many in the opinion that some 
unfair means had been used. The wliole transaction haM 
been kept secret to (his day ; but the common opinion on 
this subject which has been adopted by M. Rousseau, in 
his Lettres de la Moniagnt, is this : ITie magistrates, it i$ 
said, had privately instructed the secretaries in whose 
eart the citizens were to whisper their suffrages ; when n 
citizen said approhationt he was understood to approve 
the proposal of the magistrates ; when he said rejection^ 
be was understood to reject the periodieed assemblies. 

In the year 173R, the citizens enacted at once into laws 
a small code of forty-four articles, by one single line of 
which tliey bound themselves for ever to elect the four 
Sadies (the diiefs of the council of the twenty-five) out 
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know the manner in which business is trans- 
acted in numerous assemblies^ will not scruple 
to affirm that the few who are united, who take 
an active part in public aflfairs^ and whose 
station makes them conspicuous, have such an 
advantage over the many who turn their eyes 
towards them, and are without union among 
themselves, that, even with a middling degree 
of skill, they can at all times direct, at their 
pleasure, the general resolutions; that, as a 

of the members of the Kame council ; whereas they were 
before free iu their choice. They at tliat time suffered 
also the word approve to be shpped into the law meo* 
tioned in the note, p. 225, which was transcribed from 
a former code: the consequence of which was, to render 
tJie magifitrates absolute ma:>ters of the JegisJature. 

The citizens had thus been successively strif>j)ed of all 
their pclkical rights, and had little more left to them than 
the pleasure of being called a sovereign aucmbly when 
they met (wliich idea, it mutt be confessed, preserved 
among them a spirit of resistance which it would have 
been dangerous for Uie magistrates to provoke too far)i 
and the power of at least rtfuting to elect the four tyndkt. 
Upon this privilege the citizens a few years ago (A. D. 
1765 to 1768), made their kst stand: and a singular 
conjunction of circumstances having happened at the 
same time, to raise and preserve among them, during 
three years, an uncommon spirit of union and perse- 
verance, they in the issue succeeded, in a great measure, 
to repair the injuries which llicy had been made to do to 
themselves for two hundred year* and more. 

t 
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consequence of the very nature of things^ there 
is no proposal^ however absurd^ to which a 
numerous assembly of men may not, at one 
time or other, be brought to assent, — and that 
laws would be wiser, and more likely to pro- 
cure the advantage of all, if they were to be 
made by drawing lots^ or casting dice, than by 
the suffrages of a multitude. 



CHAPTER VI. 

Advantages that accrue to the People from appointing 
Reprrsenfatives, 

xiOW then shall the people remedy the 
disadvantages that necessarily attend their 
situation ? How shall they resist the phalanx 
of those who have engrossed to themselves 
all the honours, dignities, and power in the 
state? 

It will be by employing for their defence 
the same means by which their adversaries 
carry on their attack : — it will be by using the 
same weapons as they do, — the same order, — 
the same kind of discipline. 

They are a small number, and consequently 
easily united ; — a small number must therefore 
be opposed to them, that a like union may 
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aUo be obtained. It is because they arc h 
small number, that they can deliberate on 
every occurrencej and never come to any 
resolutions bul such as are maturely weighed: 
— it is because they are few, that they can 
have forms which continually serve them for 
general standards to resort to, approved 
maxims to which they invariably adhere, and 
plans which they never lose sight of : — here, 
therefore, I repeat it, oppose to them a 
small number, and you will obtain the like 
advantages. 

Besides, those who govern, as a farther 
consequence of their being few, have a more 
considerable share, consequently feel a deeper 
concern in the success, whatever it may be, of 
their enterprises. As they usually profess a 
contempt for their adversaries, and are at all 
times acting an offensive part against them, 
they impose on themselves an obligation of 
conquering. They, in short, who are all 
alive from the most powerful incentives, and 
aim al gaining new advantages^ have to do 
with a multitude, who wanting only to preserve 
what they already possess, are unavoidably 
liable to long intervals of inactivity andsupine- 
aess. But the people, by appointing repre- 
iMtalives, immediately guiu to their cause that 
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advanta^eons activity which they before stood 
ID need of, to pat them on a par with their 
adTersaries ; and those passions become ex* 
cited in their defenders, by which they them- 
sehres cannot be actuated. 

Exclusively charged with the care of public 
hberty, the representatives of the pe(^le will 
be animated by a sense of the greatness of the 
concerns with which they are intrusted. 
Distinguished from the bulk of the nation, and 
forming among themselves a separate assem- 
bly, they will assert the rights of which they 
have been made the gnardians^ with all that 
warmth which the esprit de corps is used to 
inspire.* Placed on an elevated theatre, they 
will endeavour to render themselves still more 
conspicuous ; and the arts and ambitious 
activity of those who govern will now be 
encountered by the vivacity and perseveratico 
of opponents actuated by the love of glory. 

Lastly, as the representatives of the people 
will naturally be selected from among those 
citizens who are most favoured by fortune. 



* If it had not been for an incentive of this kind> the 
English commons would not have vindicated their right 
of taxation with so much vigilance as they have done, 
against nil enterprises (often perhaps involuntary) of the 
lords. 
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and will have consequently much lo preserve, 
they will^ even in the midst of quiet times, 
keep a watchful eye on the motions of power. 
As the advantages they possess will naturally 
create a kind of rivalsbip between them and 
those who govern, the jealousy which they 
will conceive against the latter will give them 
an exquisite degree of sensibility on every 
increase of their authority. Like those deli- 
cate instruments which discover the operations 
of nature^ while they are yet imperceptible to 
our senses, they will warn the people of those 
things which of themselves they never see but 
when it is too late ; and their greater propor- 
tional share, whether of real riches, or of those 
which lie in the opinions of men, will make 
them, if I may so express myself, tJie barome- 
ters, that will discover in its first beginning, 
every tendency to a change in the consti- 
tution.* 



* All die above reasoning essentially requires that (lie 
representatiTes of the people shotild be united In intcretu 
with the people We shall soon see tiiat Uiis union nMlly 
preraits in the English coustiiution, tad may be callcnl 
the master-piece uf it. 
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The Subject continued. — Tht Advantages that accrue 
to the People from their appointing Representatives 

- are very inconsiderable, unless they also entirely 
trust their Legislative Juthoriiy to them. 

X HE observations made in the preceding 
chapter are so obvious, that the people them- 
selves, in popular governments, have always 
been sensible of the truth of them, and never 
thought it possible to remedy, by themselves 
alone, the disadvantages necessarily attending 
their situation. Whenever the oppressions of 
their rulers have forced them to resort to some 
uncommon exertion of their legal powers, 
they have immediately put themselves under 
the direction of those few men who had been 
instrumental in informing and encouraging 
them ; and when the nature of the circum- 
stances has required any degree of firmness and 
perseverance in their conduct, they have never 
been able to attain the ends they proposed to 
themselves, except by means of the most ex- 
plicit deference to those leaders whom they had 
thus appointed. 
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But, as these leaders, thus hastily chosen, 
are easily intimidated by the continual display 
which is made before them of the terrors of 
power ; — as that unlimited confidence which 
the people now repose in them only takes 
place when public liberty is in the utmost 
danger, and cannot be kept up otherwise than by 
an extraordinary conjunction of circumstances, 
in which those who govern seldom suffer them- 
selres to be caught more than once; — the 
people have constantly sought to avail themselves 
of the short intervals of superiority which the 
chance of events had given them, for rendering 
durable those advantages which they knew 
would, of themselves, be but transitory, and 
for getting some persons appointed, whose 
peculiar office it may be to protect them, and 
whom the constitution shall thenceforward 
recognise. Thus it was that the people of 
Laceda>mon obtained their ephori, and the 
people of Rome their tribunes. 

We grant this, will it be said ; but tbt 
Roman people never albwed their tribunes to 
conclude any thing dcjiniiively ; they, on tlie 
contrary, reserved to themselves the right of 
ralifying* any resolutions Uie latter shouM 
take. This, I answer, was the very circum* 
* See Rou«»eau*s Social Contract. 
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stance that rendered the institution of tribunes 
totally inefifectual in the event. The people- 
thus wanting to interfere, with (heir own 
opinions, in the resolutions of those on whom 
thcv had, in their wisdom, determined entirely 
to rely — and endeavouring to settle with a hun- 
dred thousand votes things which would have 
been settled equally well by the votes of their 
advisers, — defeated in the issue every bene- 
ficial end of their former provisions ; and 
while they meant to preserve an appearance 
of their sovereignty (a chimerical appearance, 
since it was under the direction of others that 
they intended to vole), they fell back into 
all those inconveniences which we have before 
mentioned. 

The senators, the consuls, the dictators, and 
the other great men in the republic, whom the 
people were prudent enough to fear, and 
simple enough to believe, continued still to 
mix with them, and play off their political 
artifices. They continued to make speeches 
to them,* and still availed themselves of their 



• V'alerius Maxiraus relates that the tribunes of the 
people having offered to propose some regulations in re- 
gard to the price of com, in a time of great scarcity, 
Scipio Nasica over-ruled tlie assembly merely by snying, 
" Silencej RomanR ! I know l>cltei' than you what is 

s 
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privilege of changing at their pleasure tlie 
place and form of the public meetings. When 
they (lid not tind it possible by such means to 
direct the resolutions of tlie assemblies, they 
pretended that the omens were not &vourable, 
and under tiilH pretext^ or others of the same 
kind, tliey dissolved them.* And tbc tribunes 
when they had succeeded so far as to effect an 
union among' themselves, thus were obliged to 
submit to the pungent mortification of seeing 
those projects which they had pursued witli 
infinite labour^ and even through the greatest 
dangers irrecoverably defeated by the moet 
despicable artifices. 

" expedient for the republic — Which words were no 
" sooner lieard by the people, iJmn they fihowed by n 
" silence full of veneration^ tliat they were more afl^ctetl 
" by his authority, than by ttie necessity of providing for 
»* their own subsistence." Tacdcy qu<rso, Quiritrs f Pluf 
enim ego quam ws quid rctpublkte expediat inteUigo,^^ 
Qh^ x>oce audits, omnes, plena vcntrationis tHentio, ma* 
jortm ejui mtetoritaHt quam alimmtorum suorum curatu 

^.Qu^d enim ntaju* tstt si dejure augiirvm guarimus 
(mys Tully, wlio vras himself an augur, and a senator 
also), qu^ posse a tttntmis tinptrriis rl trnnmUs poteUatitmt 
comitiatiu rt concilia vcl tnttiiuta dimUtere vel Aabiia riuin- 
dnc ? Quid graviuSj quom rtm susvepiam dirimi, ti uniis 
nugur A 1. 1 1; M ( id eat, ulium dicni ) difcrit f SuiDe Lcgib. 
lib. il, § lii. 
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When^ at other times, they saw thai a con* 
federacy was carrying on vfiih ancommon 
warmth against (hem, and despaired of sug* 
cecding" by employing expedients of the above 
kind^ or were afraid of diminishing their effi- 
cacy by a too frequent use of them, they 
betook themscWes to other stratagems. They 
then conferred on the consuls, by the means 
of a short form of words for the occasion,* an 
absolute power over the hvcs of the citizens, 
or even appointed a dictator. The people at 
the sight of the state masqucrnde which was 
displayed before them, were sure to sink into a 
stale of consternation : and the tribunes, how- 
ever clearly they might see through the artifice, 
also trembled in iheir turn, when they thus 
beheld themselves left without defenders.f 

At other limes they brought false accusa- 
tions against the tribunes before the assembly 



♦ yideai consul ne quid detrimfnti respubltca capiat, 
f " Tlie tribunes of the people/' says Livy, whowns a 
great admirer oi tlie aristocratical power, " and the 
« people tlienjselves, tlursi oci^er lift up their eyes-, nor 
even mutter in the presence of llic dictator." Ncc ad- 
vertui dictatoriam vim, aut tribuni phbix nut ipsa plcbs, 

attollere octdosj aut hiicne, audcbant See Tit. Liv, lib. 

vuf 16* 
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itself; or, by privately slandering them with 
the people, totally deprived them of their 
confidence. It was through artifices of thiB 
kind, that the people were brought lo behold, 
without concern, the murder of Tiberiuja 
Gracchus, the only Roman that was really 
virtuous — the only one who truly loved the 
people. It was also in the same manner that 
Caiuft, wiio was not deterred by his brother's 
fate from pursuing the same plan of conduct, 
was in the end so entirely forsaken by the people, 
that nobody could be found among them who 
would even lend him a horse to fly from the 
fury of the nobles ; and he was at lastcnmpeiled 
to lay violent hands upon himself, while he 
invoked the wrath of the gods on lifs inconstant 
fellow-citizens. 

At other times, they raised divisions among 
the people. Formidable combinations broke 
out suddenly on the eve of important transac- 
tions : and all moderate men avoided attending 
assemblies, where they saw that all was lo be 
tumult and confusion. 

In fine, that nothing might be wanting 
to the insolence with which they treated the 
Meml>Iies of the people, they sometimes falsi- 
fied the declarations of the number of the 
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votes ; and once they even went so far as to 
carry off the urns into which the citizens were 



to throw their suffrages.* 



CHAPTER VIII. 

The Subject concluded — Effects that have resulted in 
the English goTemment, frmn the People's Power 
being completelt/ delegated to their Representatives* 

Xj UT when the people have entirely trusted 
their power to a moderate number of pei^sons, 
affairs immediately take a widely different turn. 
Those who govern are from that moment 
obhged to leave off all those stratagems which 
had hitherto ensured their success. Instead 
of those assemblies which they affected to des- 
ipise, and were perpetually comparing to 
storms^ or to the current of the Euripus^f and 

• The reader, wiUi respect to all tlie above olwerva- 
tions, may see Plutarch's Uvcs» particularly the Lives of 
the tfl,o Gracchi. I must adJ, that 1 Jiave avoided draw- 
ing any instance from those assemblies, in which one-half 
gf the people were made to arm themselves against the 
other. I have here only alluded to iliosc limes which im- 
mediately cither preceded or followed the third Punic 
war, as Uiese are commonly called the best period of the 
republic. 

t Tully makea no end of his »iniiles on this subject. 
Quod enimjretunii quern Euripum, tot mntus, iantas ri tarn 
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in regard to which llicy accordingly thoughl 
Uicmselves at liberty to pass over the rules of 
justice^ (hey now find that they have to deal 
with men who are their equals in point of 
education and knowledge, and their inferiors 
only in point of rank and form. They, in 
consequence^ soon find it necessary to adopt 
quite difierent methods ; and above all, become 
very careful not to talk to them any more about 
the sacred chickens, the white or hlack days^ 
and the Sibylline books. — As they see their 
new adversaries expect to have a proper regard 
paid to them, Ihat single circumstance inspires 
them with it : — as they see them act in a re- 
gular manner, observe constant rules, in a 
word, proceed with form, they come to look 
upon them with respect, for the very same 
reason which makes them themselves to be re- 
verenced by the people. 

The representatives of the people, on the 
other hand, do not fail soon to procure for 
themselves every advantage that may enable 
them eOectually to use the powers with which 
Ihey have been intrusted, and to adopt every 

voriat hab«rt puiahs agUtdiomesJbKiuum, tjunnlai prrturhn- 
ihnes 9t quantas astus kabet ratio comitiorum ^ See Otau 
pro Muneoi,— Cmoot tays he in another pUoBy qua tx 
mpmi$9Mimu cottite/. Sfc* Dc Amiciti4> $ t£5. 
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rule of proceeding that may make their reso- 
lutions to be truly the result of reflection and 
deliberation. Thus it was that the representa- 
tiyes of the English nation, soon after their 
fir«t establishment, became formed into a se- 
parate assembly : they afterwards obtained 
the liberty of appointing a president: — soon 
after, they insisted upon their being consulted 
on the last form of the acts to which they had 
given rise : — lastly, they insisted on tiience- 
forth framing them themselves. In order to 
prevent any possibility of surprise in the course 
of their proceedings, it is a settled rule with 
them that every proposition, or bill, must be 
read three times, at different preSxcd days, 
before it can receive a final sanction : and 
before each reading of the bill, as well as at its 
first introduction, an express resolution must 
be taken to continue it under consideration. 
If the bill be rejected in any one of those se- 
veral operations, it must be dropped, and 
cannot be proposed again during the same 
session.* 



* It IB moreover a settled rule in the house of coBimon«, 
that ao member is tu speak more than onco in tlie same 
debate. When the number uud nature of the clau&es of 
a bill require that it should be discussed in a free roanuer, 
a coramittee is appointed tor the purpose, who are to 
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bands of Uie adversaries of the people, it forcea 
the people to remain exposed to their attacks, 
in a condition perpetually passive, and takes 
from them the only legal means by which they 
might effectually oppose their usurpations. 

To express the whole in a few words— A 
representative constitution places the remedy 
in the hands of those who feel the disorder : 
but a popular constitution places the remedy 
in the hands of those who cause it : and it is 
necessarily productive^ in the events of the 
misfortune — of the political calamity, of trust- 
ing the care and the means of repressing the 
invasions of power, to the men who have the 
enjoyment of power. 



CHAPTER IX. 

ji farther Disadvantage of Republican Governments* 
— The People are necessarily betrayed by those Ml 
whom they (rust. 

However, those general assemblies of a 
people who were made to detormine upon things 
which they neither understood nor examined. 
— that general confusion in which the ambi* 
tious could at all times hide their artiBces, and 
carry on their schemes with flafety,»*were not 
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Ibe only evils attending the ancient comnion- 
wealths. There was a more secret defect, and 
« detect that struck immediately at the very 
vitab of a, inherent in that kind of govern- 
ment. 

It was impossible for the people ever to 
have faithful defenders. Neither those whom 
Ihey had expressly chosen, nor those whom 
some personal advantages enabled to govera 
the assembhes (for the only use, i must repeat 
itj which the people ever make of their power 
is, either to give it away, or allow it to be 
taken from them)^ could possibly be united to 
them by any common feeling of the same con- 
cerns. As their influence put them, in a great 
measure^ upon a level with those who were 
invested with the executive authority, they cared 
IkUle to restrain oppressions out of the reach 
of which they saw themselves placed. Nay, 
they fieared they should thereby lessen a 
power which they knew was one day to he 
their own ; if they had not even already an 
actual share in it.* 



' How could it be expected that men whd entertained 
views of being prstors, would endeavour to restrain the 
power of the pnctor3,^that men who aimed at being one 
day consuls, would wish to limit the power of the consuls, 
— that mtn whom tlkeir influence among the people made 
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Thus, at Rome, the only end which the 
tribunes ever pursued with any degree of sin- 
cerity and perseverance was, to procure to the 
people, that is, to themselves, an admission to 
all the different dignities in (he republic. 
After having obtained that a law should be 
enacted for admitting plebians to the consul- 
ship, they procured for them the liberty of in- 
termarrying with the patricians. They after- 
irards rendered them admissible to the dicta- 
torship, to the office of military tribune, to the 
ccnsorhip : in a word, the only use they made 
of the power of the people was, to increase 
privileges which they called the privileges of 
all, though they and their friends alone were 
ever likely to have the enjoyment of them. 

\Vr do not find that they ever employed 
the power of the people in things really bene* 
ficial to the people. We do not find that they 
ever set bounds to the terrible power of its 
magistrates, — that they ever repressed that 
class of citizens who knew how to make their 
crimes pass uncensured, — in a word, that they 
ever endeavoured, on the one hand to regulate, 
and on the other to strengthen, the judicial 
power ; precautions these, without which men 

*ure of getting into the scuate, would scrioubly endeavour 
to coofioir tile authurity of the senate t 
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might struggle to the end of lime, and never 
attain true liberty.* 

And indeed the judicial power, that sure 
criterion of the goodness of a government, was 
always, at Rome, a mere instrument of ty- 
ranny. The consuls were at all times invested 
with an absolute power over the lives of the 
citizens. The dictators possessed the same 
right ; so did the prsetors, the tribunes of the 
people, the judicial commissioners named by 
the senate, and so, of course, did the senate 
itself: and the fact of the three hundred and 
seventy deserters whom it commanded to be 
thrown at one time, as Livy relates, from the 
Tarpeian rock, sufficiently shows that it well 
knew how to exert its power upon occasion. 

It even may be said, that, at Rome, the 
power of life and death, or rather the right of 
killing, was annexed to every kind of autho- 
rity whatever, even to that which results from 
mere influence or wealth; and the only con- 
sequence of the murder of the Gracchi, which 
was accompanied by the slaughter of three 
hundred, and afterwards of four thousand un- 
armed citizens, whom the nobles Icnocked on 



* Without such precautions, laws must always be, as 
Pope expresses it, 
'* Still For the strong too weak, the weak too strong." 
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the head was, to engage the senate to erect a 
temple to Concord . The Lex P&rcia de 
tergo dvium, which has been so much cde* 
brated, thib altead«(l with no other effect than 
that of more compJelely securing, against the 
danger of a retaliatMn such consuls, prsetors, 
qvcestors, &c. as, Kke Verres, caused the in* 
ferior citizens of Rx>me to be scourged with 
rods, and put to deatli upon crosses, through 
mere caprice and crueUy.* 

In fine, nothing can more completely siiow 
to what degree Ihe tribunes had forsaken the 
interests of the people, whom they were ap- 
pointed to defend, than the fact of their having 
albwed the senate to invest itself with the 

• Ifwctum our eyos to I-4>ceda?mon, we shall see. 
from sercml instances oi' the Juatice of the rphort^ tlmt 
mattCfB were little better orilerud there, in regard to the 
adaBiuAtration. oC public justice* And iu Athens itAcir* 
the ottly one of the ancient commonwealths in which the 
people seem to have enjoyed any degree of real liberty, 
we see the magfstraleB proceed nearly in the same manner 
m they now do among the Turks : and I think no other 
pro5f neftds to b« given than tlko story o^ that barber in 
the Ptneusy who having spread about the town tlie news 
of the overthrow of tliu Atlieuians in Sicily, wtiich he 
had licar<1 from u £:tnuiger nhn liad stopped at Iiifi shop, 
was put to Uie torture, by the oommand of the archons> 
because he could not tell the name of bis author.— Sc« 

X 
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power of taxation : they even suffered it to 
assume to itself the power, not only of dis- 
pensing with the lawSj but also of abrogating 
thera.* 

in a word, as the necessary consequence of 
the convnmnicabiliiy of power, a circumstance 
essenUally inherent in the republi(tin form of 
government, it is impossible for it ever to be 
restrained within certain rules. Those who 
arc in a condition to control it, from thai very 
circumstance become its defenders. Though 
they may have risen, as we may suppose, ffom 
the humblest stations, and such as seemed to- 
tally to preclude them from all ambitious views, 

* There are frequent instanccfl of the consuls taking 
a\ray from the Capitol the tables of the laws passed under 
tiieir predecessors. Nor was this, as we might at &rst be 
tempted to beUeve, aii act of violence which success alone 
could justify ; it was a consequence of the acknowledged 
power enjoyed by Uie senate, cujns erat gravi^smum ju* 
tlicium dejure tegutn, as we may see in several places in 
Tully. Nay, the augurs themselves, as this author in- 
fonntf us, enjoyed tlie same privilege. *' If laws have not 
*' been laid before the people ia the legal form, they (the 
" augurs) may set them aside ^ as was done with respect 
'* to the Lex Tatioi by the decree oi" tlie college, and to 
** tlie Leges Livia, by the advice of Thilip, who was con- 
" aul and augur." Legem, « non jure rogata est, iollere 
possunt ; ui Tatiatn^ dtscreio coUcgii, ^ Livias, cotisilh 
f/ti/tpin, comtulis ei au^uris, — See De Lcgib* lib. ij. j Vim 
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tbey have no sooner reached a certain degree 
of eminence, than they begin to aim higher. 
Their endeavours had at first no other object, 
as they professed, and perhaps with sincerity, 
than to see the laws impartially executed : 
their only view now is to set themselves above 
them ; and seeing themselves raised to the 
level of a class of men who possess all the 
power and enjoy ail the advantages in tiie slate^ 
they make haste to associate themselves with 
them.* 

Personal power and independence on the 
laws being, in such states^ the immediate con- 

* Which always proves on eosy tiling. It is in com- 
monwealths Llie particular cart: oftlmt class of men who 
are at the head of the natc^ to keep a watchful eye over 
the people, in order to draw over to their own party any 
man who happens to acquire a considerable influence 
among them ; and this they arc (and indeed miutbe) the 
more attentive to do, in proportion as tlie nature of the 
government is more democratical. 

The constitution of Rome hod even made express pro* 
visions on that subject Not only the censors could 
at once remove any citizen into what tribe they pleased, 
and even into the senate (and we may easily believe that 
they made ft political use of this privilege) ; but it VM 
moreover a settled rule, that all persona who hod l>een 
promoted to any public office by the people, such as the 
consulship, the icdilesliip, or tribuneship, became, ipio 
Jhcto, members of the senate.— See Middleion^s DisJterta' 
Hon m the Roman Senate. 
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sequence of the favour of the people, they are 
under an unavoidable necessity of beings be- 
trayed. Corrupting", as it were, every thing 
they touch, ihey cannot show a preference to 
a man, but they thereby attack his virtue ; they 
cannot raise him, without immediately losing 
him and weakening their own cause ; nay, 
they inspire him with views directly opposite to 
their own^ and send him to join and increase 
the number of their enemies. 

ThuSj at Rome, after the feeble barrier 
which excluded the people from offices of 
power and dignity had been thrown down, the 
great plebeians, whom the votes of the people 
began to raise to those offices, were immedi- 
ately received into the senate, as has been just 
now observed. From that period, their fami- 
lies began to form, in conjunction withthean- 
cient patrician families^ a new combination, or 
political association of persons; and as this 
combination was formed of no particular class 
of citizens, but of all those who hud influence 
enough to gain admittance into it, a single 
overgrown head was now to be seen in 
the republic, which, consisting of all who 
had either wealth or power of any kind, 
and disposing at will of the laws and the power 

T 



274 



THE rONSTITCTION 



of tlie people,* soon lost all regard to nv 
deration and decency. 

Every constitution, therefore, whatever may 
be its form, which does not provide for incon- 
veniences of the kind here mentioned, is a 
constitution essentially imperfect, it is in man 
himself that the source of the evils to be reme- 
died lies ; general precautions therefore can 
alone prevent them. If it be a fatal error en- 
tirely to rely on the justice and equity of those 
who govern, it is an error no less dangerous 
to imagine, tliat, while virtue and moderation 
are the constant companions of those who op- 
pose the abuses of power, all ambition, all 
thirst after dominion, have retired to the other 
party. 

Though wise men, led astray by the power 
of names, and the heat of political contentions, 
may sometimes lose sight of what ought to be 
their real aim, they nevertheless know that i( 
is not against the Appii^ the Coruncanii, the 
Celhcgij but against all those who can influ- 



* It was, in acTurul reapcctSi u niiafortunc for the peo- 
ple of Rome, whatever may hav« been »ujd to the contrary, 
by the writers on this subject, that titc dii^tinction between 
thv patricians and the plebeians was ever abolUhed; 
tliough, to fiay the trutli, thU wa^ an event whicli could 
not be prevented* 
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cnce the execulion of the laws^ that precautions 
ought to be taken ; — that it is not the consul, 
the prEEtor^ the archon, the minister, the king, 
whom we ought to dread, nor the tribune, or 
the representative of the people, on whom we 
ought implicitly to rely : but that all those 
persons, without distinction, ought to be the 
objects of our jealousy, who by any methods and 
under any names whatsoever, have acquired 
the means of turning against each individual 
the collective strength of all, and have so or- 
dered things around themselves, that whoever 
attempts to resist them, is sure to find himself 
engaged alone against a thousand. 



CHAPTER X. 



Fundameittal Difftrence between the Engiish Govern^ 
ment and the Governments just described. — In 
England all Executive Authority is placed out of 
the Hands of those in whom the People trust. — 
Usefulness of the Power of the Crown. 



iN what manner then has the English con- 
stitution contrived to find a remedy for evils 
which, from the very nature of men and things, 
seem to be irremediable ? How has it found 

T 2 
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means to oblige those persons to ^rhom the 
people liave given np their power, to make 
them efl'ectual and lasting returns of gratitude ^ 
— those who enjoy an exclusive authority^ to 
seek the ad vantage of all ? — those who make the 
laws, to Riakeonlyequitable ones ? — It has been 
by subjecting themselves to those laws^ and for 
that purpose excluding them from all share in 
the execution of them. 

Thus, the parliament can establish as nume- 
rous a standing army as it will ; but immedi- 
ately another power comes forward, which 
takes the absolote command of it, fills all the 
posts in it, and directs its motion at its pleasure. 
The parliament may lay itcw taxes ; but imme- 
diately another power seizes the produce of 
them, and alone enjoys the advantages and 
glory arising from the disposal of it. The 
parliament may even, if you please, repeal the 
laws on which tlic safety of the subject is 
grounded ; but it is not their own caprices and 
arbitrary humours, it is the caprices and pas- 
sions of other men, which they will have gra- 
tified, when they shall thus have overthrown 
the columns of public liberty. 

And the English constitution has not only 
excluded from any share in the execution of 
the laws, those in whom the people trust for 
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the enacting ihetn^ but it has also taken from 
them what would have had the same perni- 
cious influence on their deliberations — the hope 
of ever invading that executive authority, and 
transferring it to themselves. 

This authority has been made in England 
one single^ indivisible prerogative ; it has been 
made for ever the inalienable attribute of one 
person, marked out and ascertained before- 
hand by solemn laws and long established cus- 
tom ; and all the active forces in the state have 
been left at his disposal. 

In order to secure this prerogative still far- 
ther against all possibility of invasions from 
individuals^ it has been heightened and 
strengthened by every thing that can attract 
and fix the attention and reverence of the 
people. The power of conferring and with- 
drawing places and employments has also been 
added to it: and ambition itself has thus been 
interested in its defence and service. 

A share in the legislative power has also 
been given to the man to whom this preroga- 
tive has been delegated ; a passive share in- 
deed, and the only one that can, with safety 
to the state, be trusted to him, but by means 
of which he is enabled to defeat every attempt 
against his constitutional authority. 
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hope U>at they shall at some future time share 
ia the exercise of them^ — but also hy the whole 
crowd of those men who, in consequence of 
the natural disposition of mankind to over-rate 
their own advantages, fondly imagine, either 
that they shall one day enjoy some branch of 
(his governing authority, or that they are even 
already^ in some way or other, associated to it. 

But as this authority has been made, ia 
England, the indivisible, inalienable attribute 
of one alone, all other persons in the siatc are, 
ipso facto, interested to confine it within its 
due bounds. Liberty ia thus made the com- 
mon cause of all ; the laws that secure it are 
supported by men of every rank and order; 
and the Habeas Corpus Act, for instance, is 
as zealously defended by the first nobleman in 
the kingdom as by the meanest subject. 

Even the minister himself, in consequence 
of this inalienability of the executive authority, 
is equally interested with his fellow-citizens to 
maintain the laws on which public liberty is 
founded. He knows, in the midst of his 
schemes for enjoying or retaining his authority, 
tljat a court intrigue or a caprice may at every 
instant confound him with the multitude, and 
the rancour of a successor, long kept out, send 
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him to linger in the same prison which his 
temporary passions might tempt him to prepare 
for others. 

In consequence of this disposition of things^ 
great men are made to join in a common cause 
with the people, for restraining the excesses of 
the governing power ; and, which is no less 
essential to the pubHc welfaie, they arc also, 
from tlie same cause, compelled to restrain the 
excess of theirown private power andinfluence ; 
and a general spirit of justice becomes thus 
diifused through all parts of the state. 

The wealthy commoner, the representative 
of the people, the potent peer, always having 
before their eyes the view of a formidable 
' power, — of a power, from the attempts of 
which they have only tlie shield of the laws to 
protect them, and which would, in the issue, 
retaliate a hundred fold upon them their acts 
of violence, — are compelled, both to wish only 
for equitable laws, and to observe them with 
scrupulous exactness. 

Let then the people dread (it is necessary 
to the preservation of their liberty), but let 
them never entirely cease to love, the throne, 
that sole and indivisible seat of all the active 
powers in the state. 

Let theiu know it is that, which, by lending 
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an immenRe strength to the arm of justice, has 
enabled her to bring to account^ as well the 
most powerful as the meanest offender, — 
which has suppressed., and, if I may so express 
myself, weeded out all those tyrannies^ some- 
times confederated with, and sometimes adverse 
to, each other, which incessantly tend to grow 
up in (he middle of civil societies, and are the 
more terrible in proportion as they feel them- 
selves to be less firmly established. 

Let them know^ it is that^ which, by making 
all honours and places depend on the will of 
one man, has confined within private walls 
those projects, the pursuit of which, in former 
times, shook the foundations of whole states ; — 
has changed into intrigues the conflicts, the 
outrages of ambition ; — and that (hose con- 
tentions which, in the present times, afford 
them only matter of amusement, are the vol- 
canoes which set in flames the ancient common- 
wealths. 

It is that which, leaving to the rich noo(her 
security for his palace than that which the 
peasant has for his cottage, has united his 
rause to that of the latter, — the cause of the 
powerful to that of the helpless, — the cause of 
(he man of extensive influence and connexions 
to that of hitn who is without friends. 
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It is the throne above all, it is this jealous 
power, which makes the people sure that its 
representatives never will be any thing more 
than its representatives : at the same time it is 
the ever-subsisting Carthage, which vouches 
to it for the duration of their virtue. 



CHAPTER XL 



The Powers which the People themselves exercise. — 
The Election oj' Members of Parliament, 

X HE English conslitution having essentially 
connected the fate of the men to whom the 
people trust their power with that of the 
people themselves, really seems, by that caution 
alone, to have procured the latter a complete 
security. 

However, as the vicissitude of human affairs 
may, in process of time, realize events which 
at first had appeared most improbable, it 
might happen that the ministers of the execu- 
tive power, notwithstanding the interest they 
themselves have in the preservation of public 
liberty, and in spite of the precautions expressly 
taken to prevent the effect of their influence, 
should at length employ such efficacious means 

t 
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of corruption as might bring; about a surrender 
of some bf the laws upon which this public 
liberty is founded. And though we should 
suppose timt such a danger would really be 
chimerical, it might at last happen, that con- 
niving at a vicious administration, and being 
over-liberal of the produce of general labour, 
the representatives of the people might make 
them sufler many of the evils which attend 
worse forms of government. 

Lastly, as their duty does not consist only iu 
preserving their constituents against the cala- 
mities of an arbitrary government, but more- 
over in procuring tliem the best administration 
possible, it might happen that they would 
manifest, in this respect, an indifference which 
would, iu its consequences, amount to a real 
calamity. 

It vras, tliercfore, necessary that the cousti- 
tniion should furnish a remedy for all the 
above cases : now, it is in the right of 
electing members of parliament^ that this 
remedy lies. 

When the lime is come at which the com- 
mission, given by the people to their delegates, 
expires, they again assemble in their several 
towns or counties : on these occasions they 
have it in their power to elect sgaiu those of 
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(beir repreflentativea whose foraier condQct 
they approve^ and to reject those who have 
contributed to give rise to their complaints. A 
simple remedy this^ and which only requiring^ 
in its application^ a knowledge of matters cS 
fact, is entirely within the reach of the abilities 
of the people ; but a remedy, at the same timCi 
which IB the most effectual that could be 
applied ; for as (he evils complained of arise 
merely from the peculiar dispositions of a 
certain number of individualSj to set aside 
those individuals is to pluck up the evil by 
the roots. 

But I perceive, that> in order to make the 
reader sensible of the advantages that may 
accrue to the people of England from their 
right of election, there is another of their 
rights, of which it is absolutely necessary tliat 
I should first give an account. 



CHAPTER Xll. 



The Subject contmued,^^Liherty of the Pre$s. 

As the evils that may be complained of in a 
state do not always arise merely from the 

S 
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defect of the laws^ but also from the non-exe- 
cution of them ; and this non-execution of 
such a kind^ that it is often impossible to sub- 
ject it to any express punishment, or even to 
ascertain it by any previous definitioa; men, 
in several slates, have been led to seek for an 
expedient that might supply the unavoidable 
deficiency of legislative provisions^ and begin 
to operate^ as it were^ from tlie point at which 
the latter began to fail : I mean here to speak 
of the censorial power, — a power which 
may produce excellent eflects, but the ex- 
ercise of which (contrary to that of the 
legislative power) must be left to the people 
themselves. 

As the proposed end of legislation is not, 
according to what has been above observed, Co 
have the particular intentions of individuals, 
upon every case, known and complied willi, 
but solely to have what is most conducive to 
the public good, on the occasions that arise, 
found out and established, it is not an essential 
requisite in legislative operations that every 
individual should be called upon to deliver his 
opinion ; and since this expedient, which at 
first sight appears so natural, of seeking out 
by the advice of all that which concerns all, is 
found liable, when carried into practice, to the 
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greatest inconveniences, we must not liesitate 
to lay it aside entirely. But as it is the opi- 
nion of individuals alone which constitutes the 
check of a censorial power, this power cannot 
produce its intended effect any farther than 
lis public opinion is made known and de- 
dared: the sentiments of the people are the 
only thing in question here: it is therefore 
necessary that the people should speak for 
themselves^ and manifest those sentiments. A 
particular court of censure would essentially 
frustrate its intended purpose : it is attended^ 
besides, with very great inconveniences. 

As the use of such a court is to determine 
upon those cases which lie out of the reach of 
the laws, it cannot be tied down to any precise 
regulations. As a further consequence of the 
arbitrary nature of its functions, it cannot even 
be subjected to any constitutional check ; and 
it continually presents to the eye the view of a 
power entirely arbitrary, and which in its dif- 
I' ferent exertions may affect^ in the most cruel 
manner^ the peace and happiness of indivi- 
duals. It is attended, besides, with this very 
pernicious consequence^ that by dictating to 
the people their judgments of men or mea- 
sures, it takes from them that freedom of 
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thinkingj wbich is the noblest privilege* as 
well as the firmest support of liberty,* 

We may therefore look upon it as a farther 
proof of the soundness of the principles on 
which the English constitution is founded^ that 
it has allotted to (he people themselves the 
province of openly canvassing and arraigning 
the conduct of those who are invested with 
any branch of public authority ; and that it 
has thus delivered into the hands of the people 

" M. de Montesquieu, and M. Roust^eau, und indeed 
all the writers on this subject I hare met with, bestow vast 
encomiums on the censorial tribunal that had been insti- 
tuted at Rome : — tliey have not been a^arc that tliis 
power of censure, lodged in the hands of peculiar magis- 
trates. With ollit-T discretionary powers annexed to it, waa 
no other than u piece of siate-craft, hke those described 
in the preceding chapters, and hod bt^n contrived bjiha 
senate as an additional mean of securing its authority. 
Sir Thomas More lias ul^o adopted similar opinions on 
the subject : and he is so far from allowing the people to 
canvass the actions of their rulers, that, in his System of| 
Polity, whicli he calls An Account of Utopia (the hnppj 
legion, iif and Tvmc], he mokes it death for iodividtuils to 
talk about the conduct of government. 

I feel a kind of pleasure, I must confe$», to observe, on 
this occasion, that though 1 have been called by some an 
ach'ocate for power, I havis carried my ideas of liberty 
farther than many i^Titcrs who have mentioned that word 
with much cnthusiouu. 
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at large the exercise of the censorial power. 
Every subject in England has not only a right 
to present petitions to the king, or to the 
houses of parliament, but he has a right also to 
lay his complaints and observations before the 
public, by means of an open press. A formid- 
able right this^ to those who rule mankind ,* 
and which, continually dispelling the cloud of 
majesty by which they are surrounded, brings 
them to a level with the rest of the people, 
and strikes at the very being of theirauthority. 
And indeed this privilege is that which has 
been obtained by the English nation with the 
greatest difficulty, and latest in point of time, 
at the expense of the executive power. Free- 
dom was in every other respect already esta-* 
biished, when the English were still, with 
regard to the public expression of their senti- 
ments, under restraints that may be called 
despotic. History abounds with instances of 
the severity of the Court of Star-chamber^ 
against those who presumed to write on politi- 
cal subjects. It had fixed the number of 
printers and printing-presses, and appointed 
^licenser, without whose approbation no book 
could be published. Besides, as this tribunal 
decided matters by its own single authority, 
without the intervention of a jury, it was 
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ahrays ready to find those persons guilty 
whom the court was pleased to look upon at 
such ; nor was it indeed without ground 
that the chief-justice Coke, whose notions of 
liberty were somewhat tainted with the preju- 
dices of the times in which he hved, concluded 
tiie ctilogiums he bestowed on this court with 
saying, that, " the right institution and orders 
" thereof being observed, it doth keep all 
" England in quiet." 

After the court of Star-ciiamber had been 
abolished, the Long ParHament, whose con- 
duct and assumed power were little better 
qualified Id benr a scrutiny, revived the regu> 
ktions against tiic freedom of the press. 
Charles the Second, and after him James the 
Second, procured farther renewals of them. 
These latter acts having expired in the year 
1692, were at this aera, although posterior to 
the Revohition, continued for two years longer ; 
so that it was not till the year 1694, lliat, in 
consequence of the parliament's refusal to 
prolong the prohibitions, the freedom of the 
press (a privilege which the executive power 
could not, it seems, prevail upon itself to yield 
lip to the people) was finally established. 

In what, then, does this liberty of the preci 
precisely consist ? Is it u liberty left to every 
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one to publish any thing that comes into his 
head? To calumniate, to blacken, whomso- 
ever he pleases ? No ; the same laws that 
protect the person and the property of the in- 
dividual, do also protect his reputation; and 
Ihey decree against libels, when really so, 
punishments of much the same kind as are 
established in other countries. But, on the 
other hand, they do not allow, as in other 
states, that a man should be deemed guilty of 
a crime for merely publishing something in 
print ; and they appoint a punishniont only 
against him who has printed things that are in 
their nature criminal, and who is declared 
guilty of so doing by twelve of his equals, 
appointed io determine upon his case, with 
the precautions we have before described. 

The liberty of the press, as established in 
England, consists therefore (to define it more 
precisely) in this, that neither the courts of 
justice, nor any other judges whatever, are 
authorized to take notice of writings intended 
for the press, but are confined to those which 
are actually printed, and must, in these cases, 
proceed by the trial by jury. 

It is even this latter circumstance which 
more particularly constitutes the freedom of 
u 2 
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the press. If the magistrates, though confined 
in their proceedings to cases of criminal publi- 
cations, were to be the sole judges of the 
criminal nature of the things published^ it 
might easily happen that^ with regard to a 
point which, like this, so highly excites the 
jealousy of the governing powers, they would 
exert themselves with so much spirit and 
perseverance, that they might at length suc- 
ceed in completely striking off all the heads 
of the hydra. 

But whether the authority of the judges be 
exerted at the motion of a private individual, 
or whctlicr it be at the instance of the govern- 
ment itself, their sole office is to declare the 
punishment established by the law : — it is to 
the jury alone that it belongs to determine on 
the matter of law^ as well as on the matter of 
fact ; that is, to determine, not only whether 
the writing which is the subject of the charge 
has really been composed by the man charged 
with having done it, and whether it be really 
meant of the person named in the indict- 
ment, — but also whether its contents ate 
criminal. 

And though the law in England does not 
allow a man, prosecuted for having published 
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a libel, to offer to support by evidence the 
truth of the facts contained in '\i* (a mode of 
proceeding which would be attended with very 
miscliievous consequences, and is every where 
prohibited), yet, as the indictment is to ex- 
press that the facts are false, malicious, &c. 
and the jury, at the same time, are sole masters 
of their verdict, — that is, may ground it upon 
what considerations they please, — it is very 
probable that they would acquit the accused 
party, if the fact asserted in the writing before 
them, were matter of undoubted truth, and of 
a general evil tendency. They, at leasts would 
certainly have it in their power. 

And it is still more likely that this would be 
the case, if the conduct of the government 
itself was arraigned ; because, besides this con- 
viction which we suppose in the jury, of the 
certainty of the facts, they would also be 
influenced by their sense of a principle gene- 
rally admitted in England, and which, in a late 
celebrated cause, was strongly insisted upon, 
viz. That, " though to speak ill of individuals 
" deserved reprehension, yet the public acts 
" of government ought to lie open to public 

* In actions for damages between individuals, the ca&t^ 
I mistake not, i& different, and the defendant is allowed 
to produce evidence of the facts asserted by him. 
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'^ examination^ and that it was a service done 
" to the state to canvass them freely/** 

And indeed this extreme security with which 
every man in England is enabled to communi- 
cate his sentiments to the public, and the 
general concern which matters relative to the 
government are always sure to create^ have 
wonderfully multiplied all kinds of public 
papers. Besides those which^ being published 
at the end of every year, months or week, pre- 
fient to the reader a recapitulation of every 
thing interesting that may have been done or 
$aid during their respective periods, there are 
several others, which making their appearance 
every day, or every other day, communicate to 
the public the several measures taken by the 
government, as well as the diflferent causes of 
any importance, whether civil or criminal, that 
occur in the courts of Justice, and sketches from 
the speeches cither of the advocates, or the 
judges, concerned in the management and 
decision of them. During the time the parlia- 
ment continues sitting, the votes or resolutions 
of the house of commons arc daily published 
by authority ; and the most interesting 

• See Serjeant Glynn's Speech for Woodfiill in the pro- 
secution against the latter, by the attorney -general » for 
publishing Junius' Letter to the King- 
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speeches ia both houses are taken down in 
short-hand, and communicated to the public 
in print. 

Lastly, the private anecdotes in the metro- 
polis, and the country, concur also towards 
filling the collection ; and as the several pub- 
lic papers circulate, or arc transcribed into 
others, in the different country towns, and even 
find their way into the villages, where every 
man, down to the labourer, peruses them with 
a sort of eagerness, every individual thus 
becomes acquainted with the state of the 
nation, from one end to the other; and by 
these means the general intercourse is such^ 
that the three kingdoms seem as if they were 
one single town. 

And it is this public notoriety of all things 
that constitutes the supplemental power, or 
check, which, we have above said, is so useful 
to remedy the unavoidable insufficiency of the 
laws, and keep within their respective bounds 
all those persons who enjoy any share of public 
authority. 

As they are thereby made sensible that all 
their actions are exposed to public view, they 
dare not venture upon those acts of partiality, 
those secret connivances at the iniquities of 
particular persons, or those vexatious practices 
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vrhich the maD in office is but too apt (o be 
guilty of, when, exercising his office at a dis- 
tance from the public eye, and as it were in a 
corner, he is satisfied that, provided he be 
cautious, he may dispense with being just. 
Whatever may be the kind of abuse in which 
persons in power may, in such a state of things, 
be tempted to indulge themselves, they are 
convinced that their irregularities wiil be imme- 
diately divulged. The juryman^ for example, 
knows that his verdict — the judge, that his 
direction to the jury — will presently be laid 
before the public : and there is no man in 
office^ but who thus finds himself compelled^ 
in almost every instance to choose between his 
duty, and the surrender of all his former 
reputation. 

It will, 1 am aware, be tiiought that 1 speak 
in too high terms of the effects produced by 
the public news-papers. I indeed confess that 
ail the pieces contained in them are not pat< 
terns of good reasoning, or of the truest Attic 
wit; but, on the other hand, it scarcely ever 
happens that a subject in which the laws, oi; 
in general the public welfare, are really con- 
cerned, fails to call forth some able writer, 
who, under some form or other communicates 
to the public his observations and complaints. 
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I shall add here^ that, though an upright man, 
labouring for a while under a Btrong popular 
prejudice^ may, supported by (he consciousness 
of his innocence, endure with patience the se- 
verest imputations, the guilty man, hearing 
nothing in the reproaches of the public but 
what he knows to be true, and already upbraids 
himself with, is very far from enjoying any such 
comfort; and that, when a man's own con- 
science takes part against him, the most despi- 
cable weapon is sufficient to wound him to the 
quick,* 

Even those persons whose greatness seems 
most to set them above the reach of public 
censure, are not those who least feel its effects. 
They have need of the suffrages of that vulgar 

• I shall lake this occasion to observe, that the liberty 
of the press is so far from being injurious to the reputation 
of individuals (as some persons have complained), that 
it is, on the contrary, its surest guard. Wheu there exist 
no means of communication with the public, every one is 
exposed, without defence, to the secret shafts of malignity 
and envy. The man in office loses his reputation, the 
merchant his credit, the private individual his character, 
without BO much as knowing either who are his enemies, 
or which way they carry on their attacks. But whea 
there exists a free press, an innocent man immediately 
brings the matter into open day, and crushes his adver- 
saries, at once, by a public challenge to lay before the 
public the grounds of their several imputations. 
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nhom they Affect to despise, and who arc, niier 
all, the dispensers of that glory which is the 
real object of their ambitious cares. Though 
all have not so much sincerity as Alexander^ 
they have equal reason to exclaim, O people ! 
what toils do we not undergo, in order to gain 
your applattse ! 

I confess that in a state where the people 
dare not speak their sentiments, but with a 
view to please the ears of their rulers, it is 
possible that either the prince, or those to 
whom he has trusted his authority, may some* 
times mistake the nature of the public senti- 
ments ; or that, for want of that afiection of 
which they are denied all possible marks, they 
may rest contented with inspiring terror, and 
make themselves amends in beholding the 
over-awed multitude smother their complaints. 

But when the laws give a full scope to the 
people for the expression of their sentiments, 
those who govern cannot conceal from them* 
selves the disagreeable (ruths which resound 
from all sides. They are obliged to put up even 
with ridicule ; and the coarsest jests are not 
always those which give them the least uneasi- 
ness. Like the lion in the fable, they must 
bear the blows of those enemies whom they 
despise llie most ; and they are, at length, 



OF EKGLAND. 



899 



stopped short in their career^ and compelled 
to give up those unjust pursuits which, they 
iindj draw upon them^ instead of that admira- 
tion which is the proposed end and reward of 
their labours., nothing but mortihcalion and 
disgust. 

In shorty whoever considers what it is that 
constitutes the moving principle of what we 
call great aflairs, and the invincible sensihiHiy 
of man to the opinion of his fellow-creatures, 
will not hesitate to affirm, that, if it were pos* 
sibie for the liberty of the press to exist in a 
despotic government, and (what is not less 
difficult) for it to exist without changing tlie 
constitution, this liberty would alone form a 
counterpoise to the power of the prince. If^ 
for example, in an empire of the East, a place 
could be found, which, rendered respectable 
by the ancient religion of the people, might 
ensure safety to those who should bring thither 
their observations of any kind, and from this 
sanctuary printed papers should issue, which 
under a certain seal, might be equally res- 
pected, and which in their daily appearance 
should examine and freely discuss the conduct 
of the cadis, the pashas, the vizir, the divan, 
and the sultan himself, — that would imme- 
diately introduce some degree of liberty. 
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CHAPTER XIII. 



3*Ae Subject continued. 

Another effect, and a very considerable 
one, of the liberty of the press^ is, that it ena- 
bles the people effectually to exert those means 
which the constitution has bestowed on them, 
of influencing the motions of the government. 
It has been observed in a former place, how 
it came to be a matter of impossibility for any 
large number of men, when obliged to act in 
a body, and upon the spot, to take any well- 
weighed resolution. But this inconvenience^ 
which is the inevitable consequence of their 
situation, does in nowise argue a personal in- 
feriority in them, with respect to the few who, 
from some accidental advantages, are enabled 
to influence their determinations. Jt is not 
fortune, it is nature, that has made the essen- 
tial differences between men ; and whatever 
appellation a small number of persons, who 
speak without sufficient reflection, may affix to 
the general body of their fellow-creatures, the 
whole dillierence between the statesman, and 
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many a man from among what they call the 
dre^s of the people, often lies in the rouglr 
outside of the latter^ — a disguise which may 
fall off on the first opportunity : and more 
than once has it happened^ that from the 
middle of a multitude, in appearance contemp- 
tible^ a Viriatus has been suddenly seen to 
rise^ or a Spartacus to burst foith. 

Time and a more favourable situation^ are 
therefore the only things wanting to the peo- 
ple; and the freedom of the press affords the 
remedy to these disadvantages. Through it» 
assistance^ every individual may^ at his leisure 
and in retirement, inform himself of every 
thing that relates to the questions on which he 
is to take a resolution. Through its assist- 
ance, a whole nation, as it were^ holds a 
council, and deliberates, — slowly indeed (for a 
nation cannot be informed like an assembly of 
judges), but after a regular manner, and with 
certainty. Through its assistance, all matters 
of fart are at length made clear : and, through 
the condict of the diiferent answers and replies, 
nothing at last remains but the sound part of 
the arguments.* 

* This right of publicly discussing political subjects is 
alone a great advantage to a people who enjoy it : and if 
ihe citizens of Gfneva preserved their in)erty better than 
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Hence, thou^ all good men may not think 
themselves obliged to concur implicitly in the 
tumultuary rceolutions of a people whom their 
orators take pains to agitate, yet, on the other 
hand^ when this same people, left to itself, 
perseveres in opinions which have for a long 
time been discussed in public writings, and 
from which (it is essential to add) ail errors 



the people were able to do in the other common vctiltJi* 
of Switzerland, it woif 1 think, owing to the cxtoo^vc 
right Uiey puiiSfissed of making public remon£tnmccs to 
their magistrates. To these remonstrances the magis- 
trates (for instance the council of iiumfy;/?!*, to which 
tliey were usually made) were obliged to give an answer. 
If this answer did not satisfy the remonstrating citi^>tut, 
they took time, perhaps two or three weeks, to make a 
reply to it, which muRt also be answered ; and the num- 
ber of citizens who went up with each new remonstrance 
increased, according as they were thought to have reason 
•n their aide. Thus, the remonstrances which were made 
on account of the sentence against KouasetUi and were 
delivered at first by only forty citizens, were aAerwarda 
often accompanied by about nine hundred. Thiscircum- 
tlance, together with the ceremony with whidi iliose 
remonstrances or represattatwm were delivered, rendered 
them a great check on the conduct of the magistrate* : 
they were even still more useful to the cititcns of Geneva, 
a» prevent ves than as remedies ; and nothing was more 
likely to deter the msgtittrntcs from taking a stop of any 
kind than the thought that it might give rise to a reprc" 
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coacerning facts have been removed, such per- 
severance is certainly a very respectable deci- 
sion : and then it is, though only then, that vre 
may with safety say, — " the voice of the peo- 
" pie is the voice of God." 

How therefore can the people of England 
act, when, having formed opinions which may 
really be called their own, they think they 
have just cause to complain of tl)e administra* 
tion P It is, as has been said above, by means 
of the right they have of electing their repre- 
sentatives ; and the same method of general 
intercourse that has informed them vrith regard 
to the objects of their complaints, will likewise 
enable them to apply the remedy to them. 

Through this medium they are acquainted 
with the nature of the subjects that have been 
deliberated upon in the assembly of their re- 
presentatives ; — they are informed by whom 
the different motions were made, — by whom 
they were supported ; — and the manner in 
which the suffrages are delivered, is such, that 
they always can know the names of those who 
have voted constantly for the advancement of 
permcious measures. 

And the people not only know the particular 
dispositions of every member of the house ot 
commons, but, from the general notoriety of 
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aflfairs^ have also a knowledge of the politicaF 
sentiments of a great number of those whom 
their situation in life renders fit to fill a place in 
that house. And availing themselves of the se- 
veral vacancies that happen, and still more of the 
opportunity of a general election, they purify, 
cither successively or at once, the legislative as^ 
sembly; and thus, without any commotion or 
danger io tiic state, they effect a material refor- 
mation in the views of the government. 

I am aware that some persons will 
doubt these patriotic and systematic views, 
which I am here attributing to the people of 
England, and will object to me the disorders 
that sometimes happen at elections. But this 
reproach, which, by (he way, comes with little 
propriety from writers who would have the 
people transact every thing in their own per- 
sons^ — this reproach, 1 say, though true to a 
certain degree, is not, however, so much so, 
as it is thought by certain persons who have 
taken only a superficial survey of the state of 
things. 

Without doubt, in a constitution in which 
all important causes of uneasiness are so effec- 
tually prevented^ it is impossible but that the 
people will have long intervals of inattention. 
Being then suddenly called, from this state of 
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inactivity, to elect representatives, they have 
not examined beforehand the n]erits of those 
who soHcit their votes ; and the latter have not 
Iiad, amidst the genei^al trancjuilhty^ any op- 
porlunity of making themselves known to 
them. 

The elector, persuaded, at the same time, 
Ihat the person whom he will elect will be 
equally interested with himself in the support 
of public liberty, does not enter into laborious 
disquisitions, and from which he sees he may 
exempt himself. Obliged, however, to give 
the preference to somebody, he forms his 
choice on motives which would not be excusa- 
ble, if it were not that some motives are ne- 
cessary to make a choice, and that, at this in- 
stant^ he is not influenced by any other; and 
indeed it must be confessed, that, in the ordi- 
nary course of things, and with electors of a 
certain rank in life, that candidate who gives 
the best entertainment has a zveai chance to 
get the better of his competitors. 

But if the measures of government, and the 
reception of those measures in parliament, by 
means of a too complying house of commons, 
should ever be such as to spread a seriou* 
alarm among the people, the same causes which 
have concurred to establish public liberty 
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would^ no doubtj operate again, and likewise 
concur in its support. A general combination 
would then be formed, both of those members 
of parlian>ent who have remained (rue to the 
public cause, and of persons of every order 
among the people. Public meetings, in such 
circumstances, would be appointed ; general 
subscriptions would be entered into, to support 
the expenses, whatever they might be, of such 
a necessary opposition ; and all private and 
unworthy purposes being suppressed by the 
sense of the national danger, the choice of the 
electors would then be wholly determined by 
the consideration of the public spirit of the 
candidates, and the tokens given by them of 
such spirit. 

Thus were those parliaments formed, which 
suppressed arbitrary taxes and imprisonments. 
Thus was it, that, under Charles the Second, 
the people, when recovered from that enthusi- 
asm of aflcction with which they received a 
king so long persecuted, at last returned to him 
no parliaments but such as were composed of 
a majority of men attached to public liberty. 
Thus it was, that, persevering in a conduct 
^hich the circumstances of the times rendered 
necessary, the people baffled the arts of the go- 
vernment; and Charles dissolved three succcs- 
t 
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Rive parliaments, without any other effect than 
that of having' those same men re-chosen, and 
set again in opposition to him, of whom he 
hoped he had rid himself for ever. 

Nor was James the Second happier in his 
attempts than Charles had been. This prince 
soon experienced that his parliament was 
actuated by the same spirit as those which had 
opposed the designs of his late brother ; and 
having suffered himself to be led into measures 
of violence, instead of being better taught by 
the discovery he made of the real sentiments 
of the people, his reign was terminated by 
that catastrophe with which every one is ac- 
quainted. 

Indeed, if we combine the right enjoyed by 
the people of England^ of electing their repre- 
sentatives, with the whole of the English 
government, we shall become continually more 
and more sensible of the excellent effects that 
may result from that right. All men in the 
atate are, as has been before observed, really 
interested in the support of public liberty. 
Nothing but temporary motiveSj and such as 
are quite peculiar to themselves, can induce 
the members of any house of commons to con- 
nive at measures destructive of this liberty. 
The people, therefore, under such circum- 
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stanccSj need only change these members, in 
order effectually to reform the conduct of that 
house ; and it may fairly be pronounced be- 
fore hand> that a house of commons composed 
of a new set of persons, will, from this bare 
circumstance, be in the interests of the people. 
Hence, though the complaints of the people 
do not always meet with a speedy and imme- 
diate redress (a celerity which would be the 
symptom of a fatal unsteadiness in the consti- 
tution, and would sooner or later bring on its 
ruin) ; yet when we attentively consider the 
nature and the resources of this constitution, 
we shall not think it too bold an assertion to 
9ay> that it is impossible but that complaints 
in which the people persevere (that, is, fwell 
grounded complaints) will sooner or later be 
redressed. 



CHAPTER XIV. 

Right of Re$istanc€, 

OUT all those privileges of the people, 
considered in themselves, are but feeble defences 
against the real strength of those who govern. 
All those provisions, all those reciprocal rights, 
necessarily suppose that thingn remain in their 
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legal and settled course : Mbat would then be 
the resource of the people, if ever the prince, 
suddenly freeing himself from all restraint, and 
throwing himself as it were out of the consti- 
tution, should no longer respect either the 
person or the property of the subject, and 
either should make no account of his conven- 
tions with the parliament, or attempt to force 
it implicitly to submit to his will ? — It would 
be resistance. 

Without entering here into the discussion of 
a doctrine which would lead us to inquire into 
the first principles of civil government, conse- 
quently engage us in a long disquisition, and 
with regard to which, besides, persons free from 
prejudices agree pretty much in their opinions, 
I shall only observe here (and it will be suffi- 
cient for my purpose) that the question has 
been decided in favour of this doctrine by the 
laws of England, and that resistance is looked 
upon by them as the ultimate and lawful re- 
source against the violences of power. 

It was resistance that gave birth to the Great 
Charter, that lasting foundation of English 
liberty, and the excesses of a power established 
by force were also restrained by force.* It 

* Lord Lyttelton says, extremely well, in his Persian 
Letters, ■* If the privileges of ttie people of England be 
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has been by the same means that, at different 
times, the people have procured the coofirma- 
tion of the same charier. Lastly, it has also 
been the resistance to a king who made no 
account of his own engagements, that has^ in 
the issue^ placed on the throne the family which 
is now in possession of it. 

This is not all; this resource, which till then 
had only been an act of force opposed toother 
acts of force, was, at that aera, expressly recog- 
nised by the law itself. The lords and com- 
mons solemnly assembled, declared, that '' king 
*' James the Second, having endeavoured to 
" subvert the. constitution of the kingdom, by 
'* breaking the original contract between king 
" and people, and having violated thefunda* 
" mental laws, and withdrawn himself, had 
*' abdicated the government ; and that the 
*• throne was thereby vacant."* 



" concessions from the crown, Js not the power of the 
•* croirn itself a concession from the people?" It might 
tu* naid with cqua! trutli, and ^omowliat more in point to 
(ht; liubjc-ct of ihis chapter, — If the privileges of the peo- 
ple be ttU encroachment on the power of kings, the power 
itself of kings wiLS at lirst ad encroachment (no matter 
whether effected by surprise) on the mtturol libcrt)- of the 
people. 

• The Hill of l{i<;ht» ban since given a new sanction to 
idi lhc*e principJcfi. 
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And lest those principles, to which the re- 
volution thus gave a sanction, should in process 
of time become mere arcana ot" state, exclu- 
sively appropriated, and only known to a cer- 
tain class of subjects ; the same act we have 
just mentioned, expressly ensured to individuals 
the right of publicly preferring complaints 
against the abuses of government, and^ more- 
over^ of being provided with arms for their 
own defence. Judge Blackstone expresses 
himself in the following terms, in his Commen- 
taries on the Laws of England. 

" To vindicate these rights, when actually 
'^ violated or attacked, the subjects of England 
" are entitled, in the first place, to the regular 
" administration and free course of justice in 
'' the courts of law ; next, to the right of 
" petitioning the king and parliament for 
" redress of grievances ; and, lastly, to the 
*' right of having and using arms for self-prc- 
" servation and defence." 

Lastly, this right of opposing violence, in 
whatever shape, and from whatever quarter it 
may coraCj is so generally ackni)wledged, that 
the courts of law have sometimes grounded 
their judgments upon it I shall relate on this 
head a fact which is somewhat remarkable. 

A constable^ being out of his precinct. 
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arrested a woman whose name was Anne 
Deklns ; one Tooly look her part, and in the 
heat of the fray, killed the assistant of the con- 
stable. 

Being prosecuted for murder, he alleged, in 
his defence, that the illegality of the imprison- 
ment was a sufficient provocation to make the 
homicide excuseable, and entitle him to the 
benefit of clergy. The jury, having settled 
the matter of fact, left the criminality of it to 
be decided by Ihejudge, by returning a special 
verdict. The cause was adjourned to the 
King's Bench, and thence again to Serjeants' 
Inn^ for the opinion of the twelve judges. 
Here follows the opinion delivered by chief 
justice Holt, in giving judgment. 

" If one be imprisoned upon an unlawful 
" authority, it is a sufficient provocation to all 
" people, out of compassion, much more so 
" when it is done under colour of justice; and 
" when the liberty of the subject is invaded, it 
" is a provocation to all the subjects of Eng- 
" land. A man ought to be concerned for 
" Magna Charia and the laws ; and if any 
*' one against law imprison a man, he is an 
" oftender against Magna Charta." After 
some debate, occasioned chiefly by Tooly's 
appearing not to have known that the constable 
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ivas out of his precinct, seven of the Judges 
were of opinion that the prisoner was guilty 
of manslaughter, and he was admitted to the 
benefit of clergy.* 

But it is with respect to this right of an 
ultimate rcsistancCj that the advantage of a 
free press appears in a most conspicuous light. 
As the most important rights of the people^ 
without (he prospect of a resistance which 
overawes those who should attempt to violate 
them^ are little more than mere shadows^ — so 
this right of resisting, itself is but vain when 
there exist no means of effecting a general 
union between the different parts of the people. 

Private individuals, unknown to each other, 
are forced to bear in silence injuries in which 
, they do not see other people take a concern. 
Left to their own individual strength, they 
tremble before the formidable and ever ready 
power of those who govern ; and as the latter 
well know (and are even apt to over rate) the 
advantages of their own situation, they think 
that they may venture upon any thing. 

But when they see that all their actions are 
exposed to public view, — that, in consequence 
of the celerity with which all things become 

* See Reports of Cases argued, debated} and adjudged) 
in Banco Regina^ in the time of Queen Anne. 
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coniinunicaledj the whole nation forms, as il 
were^ one continued irritable body, no pari of 
which can be touched without exciting an uni- 
versal ire7nor, — they become sensible that the 
cause of each individual is really the cause of 
all^ and that to attack the lowest among the 
people is to attack the whole people. 

Here also we must remark the error of those 
who, as they make the liberty of the people 
consist in their power, so make their power 
consist in their action. 

When the people are often called to act in 
their own persons, it is impossible for them to 
flrx(uire any exact knowledge of the stale of 
things. The event of one day effaces the 
notions which they had begun to adopt on the 
preceding day ; and amidst the continual 
change of things^ no settled principle, and^ 
above all, no plans of union, have time to be 
establisheil among them. — You wish to Irave 
the people love and defend their laws and 
liberty ; leave them, therefore, the necessary 
time to know what laws and liberty are, and 
to agree in their opinion concerning them ;*^ 
you wish a union^ a coalition Mthkh cannot 
be obtained but by a slow and peaceable 
process ; forbear therefore continually to 
shake the vessel. 
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Nay farther, it is a contradiction, that the 
people should act, and at the same time retain 
any real power. Have they, for instance, been 
forced by the weight of pubhc oppression to 
throw off the restraints of the law, from which 
they no longer received protection ?— they 
presently hnd themselves suddenly become 
subject to the command of a few leaders, who 
are the more absolute in proportion as the 
nature of their power is less clearly ascertained ; 
nay, pehaps, they must even submit to the 
loils of war, and to military discipline. 

If il be in the common and legal course of 
things that the people are called to move, each 
individual is obliged, for the success of the 
measures in which he is th<^n made to take a 
concern, to join himself to some party; nor can 
this party be without a head. The citizens 
thus grow divided among themselves, and 
contract the pernicious habit of submitting to 
leaders. They are, at length, no more than 
the clients of a certain number of patrons ; and 
the latter soon becoming able to command the 
arms of the citizens in the same manner as they 
at first governed their votes, make little account 
of a people, with one part of which they know 
how to curb the other. 

But when the moving springs of government 
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are placed entirely out of the body of the peo- 
ple, their action is thereby disengaged from all 
that could render it complicated, or hide it from 
the eye. As the people thenceforward consider 
things speculatively, and are, if I may be 
allowed the expression, only spectators of the 
game, they acquire Just notions of things : and 
as these notions, amidst the general quiet, gain 
ground and spread themselvcii far and wide, 
they at length entertain, on the subject of their 
liberty, but one opinion. 

Forming thus, as it were, one body, the 
people, at every instant, have it in their power 
to strike the decisive blow, which is to level 
every thing. Like those mechanical powers, 
the greatest efficiency of which exists at the 
instant which precedes their entering into 
action, it has an immense force, just because 
it does not yet exert any ; and in tliis state of 
stillness, but of attention, consists its true 
momentum. 

With regard to those who (whether from 
personal privileges, or by virtue of a commis- 
sion from the people) are intrusted with the 
active part of government, as they, in the 
mean while, sec themselves exposed to public 
view, and observed, as from a distance, by men 
£ree from the spirit of party^ and who place in 

X 
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(liem but a conditional trusty they are afraid 
of exciting a commotion, which, though it 
might not prove the destruction of all power, 
yet would surely and immediately be the 
destruction of their own. And if we might 
suppose that, through an extraordinary con- 
junction of circumstances, they should resolve 
among themselves upon the sacrifice of those 
Jaws on which public liberty is founded, 
they would no sooner lift up their eyes towards 
that extensive assembly, which views them 
with a watchful attention, than they would 
find their public virtue return upon them, and 
would make haste to resume that plan of con- 
duct, out of ihe limits of which they can expect 
nothing but ruin and perdition. 

In short, as the body of the people cannot 
act without either subjecting themselves to 
some power, or effecting a general dcstructiog, 
the only share they can have in a government, 
with advantage to themselves is, not to inter- 
fere but to influence — to be able to act, and 
not to act. 

The power of the people is not when they 
strike, but when they keep in awe : it is when 
they can overthrow every thing that they 
never need to move ; and Manlius included all 
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in four words, when he said to the people of 
Rome — Ostendite bclltim, pacem ftabebUis, 



CHAPTER XV. 

Proofs t drawn from Facta, of the Truth of the Prin- 
ciphs laid d<iwn in the present /f^oiTr.— 1. Tiie 
peculiar Manner in which Revolutions have always 
been concluded in England. 

At may not be sufficient to have proved by 
argumentfl (he advantages of the English con- 
stitution ; it will perhaps be asked, whether 
the effects correspond to the theory ? To this 
question (which I confess is extremely proper) 
ray answer is ready : it is the same which was 
once made, I believe, by a Lacedaemonian — 
Come and see. 

If we peruse the English history, we shall 
be particularly struck with one circumstance 
to be observed in it, and which distinguishes 
most advantageously the English government 
from all other free governments; I mean the 
manner in which revolutions and public com- 
motions have always been terminated in Eng- 
land. 

If we read with some attention the history 
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of Other free statefl^ we shall see that the public 
dissensions that have taken place in them have 
constantly been terminated by settlements in 
which the interests only of VifeiD were really 
provided for^ while the grievances of the many 
were hardly, if at all^ attended to. In England 
the very reverse has happened ; and we find 
revolutions always to have been terminated by 
extensive and accurate provisions for securing 
the general liberty. 

The histories of tlie ancient Grecian cora- 
monwealthsj and, above all, of the Roman re- 
public, of which more complete accounts have 
been left us, afford striking proof of the former 
part of this observation. 

What was, for instance, the consequence of 
that great revolution by which the kings were 
driven from Rome, and in which the senate 
and patricians acted as the advisers and leaders 
of the people ? The consequence was, as we 
find in Dionysius of Halicarnassus, and Livy, 
that the senators immediately assumed all those 
powers lately so much complained of by them- 
selves, which the kings had exercised. The 
execution of their future decrees was intrusted 
to two magistrates taken from their own body, 
and entirely dependent on them, whom they 
called consuls, and who were made to bear 
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about them all the ensigns of power which had 
formerly attended the kings. Oniy^ care was 
taken that the axes and fasces, the symbols of 
the power of life and death over thecitizens, 
which the senate now claimed to itself, should 
not be carried before both consuls at once, but 
only before one at a time, for fear, says Livy, 
of doubhng the terror of the people.* 

Nor was this all : the senators drew over to 
their party those men who had the most inte- 
rest at that time among the people, and ad- 
mitted them as members into their own body ;f 
which indeed was a precaution they could not 
prudently avoid taking. But the interests of 
the great men in the republic being thus pro- 
vided for, the revolution ended. The new 
senators, as well as the old, took care not to 
lessen, by making provisions for the liberty of 
the people, a power which was now become 
their own. Nay, they presently stretched this 
power beyond its former tone ; and the pu- 
nishments which the consul inflicted, in a mi- 

♦ " Omnia jura fregiimj^ omnia insignia, primi con- 
" ftules tcnuerc ; id niodo cautum est, ne, si ambo fosoea 
*' hobcrent, dupUcaius terror videretur." Tit, Liv. lib. 
ii- § 1. 

t Tbe»e new senators were called conscripH .• hence 
tl»e uamc oTpotrrs conxcripti, aftcniTirdii indiscriminately 
given to the whole tenatC'^ii/. Liv. ibid. 
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litary manner, on a number of those who still 
adhered to the former mode of government, 
and even upon his own children, taoght the 
people what they had to expect for the future^ 
if they presumed to oppose the pow er of those 
whom they had thus unwarily made their 
masters. 

Among the oppressive laws or usages which 
the senate, after the expulsion of the kings, 
had permitted to continue, what were most 
complained of by the people, were those by 
which such citizens as could not pay their debts, 
with the interest (which at Rome was enoT" 
mous), at the appointed time, became slaves to 
their creditors, and were delivered over to 
them bound with cords ; hence the word nexi, 
by which slaves of that kind were denominated. 
The cruelties exercised by creditors on those 
unfortunate men, whom the private calamities, 
caused by the frequent wars in which Rome 
was engaged, rendered very numerous, at last 
roused the body of the people : they aban- 
doned both the city and their inhuman fellow- 
citizens, and retreated to the other side of the 
river Anio, 

But this second revolution, like the former, 
only procured the advancement of particular 
persons. A new office was created, called the 
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trJbuneship. Those whom Ihe people ha< 
placed at their head, when they left the city,, 
were raised to it. Their duty^ it was agreed^ 
was, for tlie future, to protect the citizens; 
and they were invested with a certain number 
of prerogatives for that purpose. This insti- 
tution, it must, however, be confessed, would 
have in the issue, proved very beneficial to the 
people, at least for a long course of tinie^ if 
certain precautions bad been taken with res- 
pect to it, which would have much lessened 
the future personal importance of the ucw 
tribunes:* but these precautions the latter 
did not think proper (o suggest ; and in re- 
gard to those abuses tliemselves, which had at 
first given rise to the complaints of the people, 
no farther mention )vas made of thcm.f 

As the senate and patricians in the early 
agca of the commonwealth, kept thcmsdvi 
clotdy united, the tribunes, for all their 
ftooal privilegoii, were not able, during 
first times after their creation, tp gain an ad- 



• Tl«v Master, whk^ mm o«ij Ui, o«gw to 
b««a«adlglMnc; md iitey mtra^ Mgkn ta hate 

fcw ihglr appodtiock die j Mifagiaf ril iW wrt. 
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mittancc either to the consulship, or into thc^ 
senate^ and thereby to separate their condition 
any farther from that of the people. This si- 
tuation of theirs, in which it was to be wished 
they might always have been kept, produced 
at first excellent eflFects, and caused their con- 
duct to answer, in a great measure, the ex- 
pectation of the people. The tribunes com- 
plained loudly of the exorbitancy of the powers 
possessed by the senate and consuls: and here 
we must observe that the power exercised by 
the latter over the lives of the citizens, had 
never been yet subjected (which will probably 
surprise the reader) to any known laws, though 
sixty years had already elapsed since the ex- 
pulsion of the kings. The tribunes therefore 
insisted that laws should be mnde in that res- 
pect, which tiie consuls should thenceforward 
be bound to follow, and that they should no 
longer be left, in the exercise of their power 
over the lives of the citizens, to their own 
caprice and wantonness.* 

Equitable as these demands were, the senate 
and patricians opposed them with great warmth, 
and, either by naming dictators, or calling in 

* *' Quod populus ID se jus dederit, eo consulem uj^u^ 
** rum ; non ipsos libidinem ac licenfiam sunm pro legp 
"habituros."— TO. Liv. lib. iii. f 9. 
Y 2 
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the asslfitance of the priesU, or other meanfi, 
they defeated^ for nine ^ears logether, all the 
endeavours of the tribunes. However, a4 the 
latter were at that time in earnest^ the senate 
\\as at length obliged to comply ; and (he Zex 
TerentUla was passed, by which it was 
enacted, that a general code of laws should be 
made. 

These beginnings seemed to promise great 
success to the cause of the people. But, un- 
fortunately for thera^ the senate found means to 
hare it agreed, that the office of tribune should 
be set aside during the whole time that the 
code should be framing. They, moreover, 
obtained that the ten men called decemvirs, 
to whom the charge of composing this code 
was to be given, should be taken from the 
body of the patricians. The same causes, 
Uierefore, produced again the same effects; 
and the power of the senate and consul was 
left in the new code or laws of the Twelve 
Tables, as undefined as before. As to tbe 
laws above^n^ntioned, concerning debtors, 
which never had ceased to be bitterly com- 
plained of by the people, and in regard lo 
which some satisfaction ought, in common 
justice, to have been given them, they were 
confirmed, and a new terror added lo tbcm 
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from the manner in which they were 
expresged. 

The true motive of the senate, when they 
thus trusted the framing of the new laws to a 
new kind of magistrates, called decemvirs^ 
was, that, by suspending the ancient office of 
consul, they might have a fair pretence for 
suspending also the office of tribune, atid 
ihereby rid themselves of the people, daring 
the time that the important business of framing 
the code should be carrying on : they even, 
fn order the better to secure that point, placed 
the whole power of the republic in the hands of 
these new magistrates. But the senate and 
patricians experienced then, in their turn, the 
danger of intrusting men with an unconCrolIed 
authority. As they themselves had formerly 
betrayed Ibe trust which the people had placed 
in them, so did the decemvirs, on this occasion, 
likewise deceive them. They retained by their 
own private authority the unlimited power that 
had been conferred on them, and at last exer- 
cised it on the patricians as well as the ple- 
beians. Both parties therefore united against 
them, and the decemvirs were expelled from 
the city. 

The former dignities of the republic were 
restored, and with them the office of tribune. 
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Tliose from among the people who had been 
most instrumental in destroying the power of 
the decemvirs, were, as it was natural^ raised 
to the tribuneship ; and they entered upon 
their offices with a prodigious degree of popu- 
larity. The senate and the patricians were, 
at the same time, sunk extremely low in con- 
sequence of the long tyranny which had just 
expired ; and those two circumstances united^ 
afforded the tribunes but too easy an opportu- 
nity of making the present revolution end as 
the former ones had done^ and converting it 
to the advancement of their own power. They 
got new personal privileges to be added to 
those which they already possessed, and more- 
over procured a law to be enacted, by which 
it was ordained, that the resolutions taken by 
the cotniiia tribtUa (an assembly in which the 
tribunes were admitted to propose new laws) 
should be binding upon the whole common- 
wealth ; by which they at once raised to 
themselves an imperium in intperio, and ac- 
quired, as Livy expresses it, a most active 
weapon.* 

From that time great commotions arose in 
the republic, which, like all those before tliera. 



* AcarritnuM telutn. 
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ended in promoting" the power of n few. Pro- 
posals for easing- the people of llieir debts, for 
dividing with some equality amongst the ci- 
tizens the lands which were taken from the 
enemy, and for lowering the rate of the inte- 
rest of money, were frequently made by the 
tribunes. And indeed all these were exceHent 
regulations to propose; but, unfortunately for 
the people, the proposals of them were only 
pretences used by the tribunes for promoting 
the schemes of a fatal, though somewhat re- 
mote, tendency, to public liberty/ Their real 
aims were at the consulship, the prastorship, 
the priesthood, and other offices of executive 
power, which they were intended toconirol,and 
not to share. To these views they constantly 
made the cause of the people subservient. I 
shall relate, among other instances, the manner 
in which they procured to themselves an ad- 
mittance to the office of consul. 

Having, during several years, seized every 
opportunity of making speeches to the people 
on that subject, and even excited seditions in 
order to overcome the opposition of the senate, 
they at last availed themselves of the circum- 
stance of an interregnum (a time, during which 
there happened to be no other magistrates in 
the republic besides themselves)^ and proposed 
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to the tribes^ whom they had assennbled, to 
enact the three following laws :.— the first, for 
settling the rate of interest of money ; the 
second, for ordaining that no cilizen should be 
possessed of more than five hundred acres of 
land ; and the third for providing that one of 
the two consuls should be taken from the body 
of the plebeians. But on this occasion it evi- 
dently appeared^ says Livy, which of Ihe laws 
in agitation were most agreeable to the people, 
and which to those who proposed them ; for 
the tribes accepted the laws concerning the 
interest of money, and the lands ; but as to 
that concerning the plebeian consulship, they 
rejected it ; and both the former article* 
would from thut moment have been settled, if 
the tribunes hud not declared, that (ho tribes 
were railed upon, either to acceptor reject^ all 
their three proposals at once.* Great com- 
motions ensued thereupon, for a whole year ; 
but at last the tribunes by their peraeverance 



* ^* Ab triburiivf vclut per inlcrrcgimnit concilio plebii 
*' liabitOt apparuit qu^e ex pronmlgatis plcbi* qux luturi- 
'* bus, gratiora essent ; nam de ftrnorc atque ugro roga* 
" tiones jubcbant, dc plcbcio consaintu ontiqunbttnt^antt- 
'* ^iff tiabnntj i et perfecta utraque res eaict, ni tribuni 
*' *i« in omnia simul coneulerc plebcm dixivftcut."*-/!/, 
/.At', lib. vi* j S9. 
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in insisting that the tribes should vole on their 
three rogations jointly, obtained their ends^ 
and overcame both the opposition of the senate^ 
and the reluctance of the people. 

In the same manner did the tribunes get 
themselves made capable of filling all other 
places of executive power, and public trust, in 
the republic. But when all their views of that 
kind were accomplished, the republic did not 
for all this enjoy more quiet, nor was the in- 
terest o( the people better attended to, than 
before. New struggles then arose for actual 
admiaaion to those places, for procuring them to 
relatives or friends, — for governments of pro- 
vinces, and commands of armies. A few 
tribunes, indeed, did at (imes apply themselves 
seriously out of real virtue and love of their 
duty, to remedy the grievances of the people ; 
but their fellow-tribunes, as we may see in 
history, and the whole body of those men 
upon whom the people had, at different times, 
bestowed consulships, sedileships, censorships, 
and other dignities without number, united 
together with the utmost vehemence against 
tbem ; and the real patriots, such as Tiberius 
Gracchus, Caius Gracchus, and Fulvius, con- 
atantly perished in the attempt. 

I have been somewhat explicit on the effects 
produced by the different revolutions that hap- 
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pened in the Roman republic^ because iU 
history is much known to us^ and we have, 
either in Dionysius of Halicarnassus or in Livy, 
considerable monaincnts of the more ancient 
part of it. But the history of the Grecian 
common-wealths would also have supplied ae 
with a number of facts to the same purpose: 
That revolution, for instance, by which the 
Pisistratide£ were driven out of Athens, — that 
by which the /oMrAundrerf, and afterwards the 
ihirijf, were established, — as well as that by 
which the latter were in their turn expelled, — 
all ended in securing the power of a few. 
The republic of Syracuse, that of Corcyra, of 
which Thucydides has left us a pretty full 
account, and that of Florence, of which Ma- 
chiavel has written the history, also present to 
us a series of public commotions ended by 
treaties, in which, as in the Roman republic, 
the grievances of the people, though ever so 
loudly complained of in the beginning by those 
who acted as their defenders, were, in the 
issue, most carelessly attended to, or even 
totally disregarded.* 

But, if we turn our eyes towards the Eng- 



• Tlic revolutions which formerly happened in France* 
ull ended like tliosc above-mentioned. A similar remark 
tnay be extended to tlie history of Spain, Denmark^ 
Sweden, ScoUand, ^c. 



OF ENGLAND. 



331 



lish history, scenes of a quite difTerent kind 
will offer to our view; and we shall find, od 
the contrary, that revolutions in England 
have always been terminated by making 
such provisions, and only such, as all orders 
of the people were really and indiscriminately 
to enjoy. 

Most extraordinary facts, these ! and which, 
from all the other circumstances that accom* 
panied them, we see all along to have been 
owing to the impossibility (a point that has 
been so much insisted upon in former chap- 
ters) in which those who possessed the confi- 
dence of the people were, of transferring to 
themselves any branch of the executive autho- 
rity, and thus separating their own condition 
from that of the rest of the people. 

Without mentioning the compacts which 
were made with the first kings of the Norman 
line, let us only cast our eyes on Magna 
Charia, which is still the foundation of Eng- 
lish liberty. A number of circumstances, which 
have been described in the former part of this 
work, concurred at that time to strengthen the 
regal power to such a degree that no men in 
the state could entertain a hope of succeeding 
in any other design than that of setting bounds 
to it. How great was the union which thence 
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arose among all orders of the people *-i— what 
extent, what caution do we Bee in the provi- 
sions made by the Great Charter! All the 
objecU for which men naturally wish to live in 
a state of society were settled in its varions 
articles. The judicial authority was regulated. 
The person and property of the individual 
were secured. The safety of the merchant 
and stranger was provided for. The higher 
class of citizens gave up a number of oppres- 
site privileges which Ihcy had long i.cctts- 
(onoed themselves to look upon as their un- 
doubted rights.'^ Nay, the implements of 
tillage of the bondman, or slave were also 
secured to him : and for the first time, perhaps, 
in the annals of the world, a civil war was 
terminated by making stipulations in fBTOor of 
those unfortunate men to whom the avarice 
and lust of dominion, inherent in human 
nature, continued, over the greatest part of 
the earth, to deny the common rights of 
mankind. 

Under Henry the Third great di.'sturbances 
arose ; and they were all terminated by 
solemn confirmations given to the Great 



* All poBseseors of lands look the engsgement to c«U- 
btUh in behalf of their leuants and Tassals frrgo tu&gj the 
Mirac libcrticfs which they demanded from the king. 
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Charter. Under Edward I. Edward II. Ed- 
ward III. and Richard II. Ibose who were 
intruited with the care of the tnteresLs of the 
people lost no opportunity that offered^ of 
sti'cng'thening still farther that foandation of 
public liberty, — -of taking all such precautions 
as might render the Great Charter still more 
eifectual in the event. They bad not ceased 
to be convinced that their cause was the same 
with that of all the rest of the people. 

Henry of Lancaster having laid claioi to the 
crown, the commons received the law from the 
victorious party. They settled the crown upon 
Henry, by the name of Henry the Fourtli ; 
and added to the act of settlement provisions 
which the reader may see in the second 
volume of the FarliajnenlaTy Hiilory of Eng- 
land. Struck with the wisdom of the condi- 
tions demanded by the commons, the authors of 
the book just mentioned, observe (perhaps 
with some simplicity) that the commons of 
England were no fools at that time. They 
ought ratlier to have said — The commons of 
England were happy enough to form among 
themselves an assembly in which every one 
could propose what matters he pleased^ and 
freely discuss them; — the>' had no possibility 
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left of converting eilher these advantages^ or 
in general the confidence which the people had 
placed in them, to any private views of their 
own : thejj therefore, without loss of time, 
endeavoured to stipulate useful conditions with 
that power by which they saw themselves at 
every instant exposed to be dissolved and 
dispersed, and applied their industry to ensure 
the safety of the whole people, as it was the 
only means they bad of procuring their own. 

In the long contentions which took place 
between the houses of York and Lancaster, 
the commons remained spectators of disorders 
which in those times it was not in their power 
to prevent : they successively acknowledged 
the title of the victorious parties ; but whether 
under Edward the Fourth, under Richard the 
Third, or Henry the Seventh, by whom those 
quarrels were terminated, they continually 
availed themselves of the importance of the 
services which they were able to perform to 
the new-established sovereign, for obtaining 
effectual conditions in favour of the whole 
body of the people. 

At the accession of James the First, which^ 
as it placed a new family on the throne of 
England^ may be considered as a kind of revo- 
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lutioii, no demands were made by the men who 
were at the head of the nation^ but in favour 
of general liberty. 

After the accession of Charles the First, 
discontents of a very serious nature began to 
take place ; and they were terminated in the 
first instance, by the act called the Petition of 
Eighty which is still looked upon as a most 
precise and accurate delineation of the rights 
of the people.* 

At the restoration of Charles the Second, 
the constitution being re-established upon its 
former principles, the former consequences 
produced by it^ began again to take place; 
and we see at that tera, and indeed during the 
whole course of that reign, a continued series 



* The disorders which touk place in the latter port of 
the reigu of that prince seem indeed to contain a com- 
plete contradiction to tlie assertion which is the subject 
of the present chapter ; but thejr, at the same time, are a 
no less convincing confirmation of the truth of the prin- 
ciples laid down in the course of this whole work. The 
abore-tnentioned disorders took rise from that day in 
which Cliarles the Vint gave up the power of dissolving 
his parliainent, — that is, from the day in which the mem- 
bers of that assembly acquired an independent, personal, 
permanent authority, which they soon began to turn 
against the people who had raised them to it. 
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of precautions taken for securing the general 
liberty. 

Lastly, the great event which took place in 
the year 16S9, aflbnJs a striking confirmation 
of the truth of the observation made in this 
chapter. At this (era the political wonder 
again appeared — of a revolution terminated 
by a series of public acts^ in which no interests 
but those of the people at large were consi- 
dered and provided for ; — no clause^ even tlie 
most indirect, was inserted^ either to gratify 
the present ambition, or favour the future 
views^ of those who were personally concerned 
in bringing those acts to a conclusion. In- 
deed, if any thing is capable of conveying to 
us an adequate idea of the soundness, as well 
as peculiarity, of the principles on which the 
English government is founded, it is the atten- 
tive perusal of the system of public compacts 
to which the revolution of the year 1689 gave 
rise,— of the Bill of Rights with all its different 
clauses, and of the several acts, which, till the 
accession of the house of Uanover, were made 
iu order to strengthen it. 
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CHAPTEIl XVI. 



Second Difference. — The Manner after irhirh the 

'" Laws for the Liberty of the Subject are execiUet! in 

England. j 

X HE second difference I rtiean to speak of, 
between the English government and that of 
other free states^ concerns the important 
object of the execution of the laws. On this 
article^ also^ ytt shall find the advantage to lie 
on the side of the English government ; and, if 
we make a comparison between the history of 
those states^ and thai of England, it will lead 
us to the following observalion, viz. that though 
in other free states the kws concerning the 
liberty of the citizens were imperfect, yet the 
execution of them wus still more defective. In 
England, on the contrary, not only the laws 
for the security of the, suhject are very exten- 
sive in their provisions, but the manner in 
which they are executed carries these advan- 
tages still farther; and English subjects enjoy 
no less liberty from the spirit both of justice 
and mildness^ by which all branches of the 
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Igovernment are influenced, than from Ibe 
iccuracy of the laws themselves. 

The Roman commonwealth will here asniin 
supply us with examples to prove the former 
part of the above assertion. When I said^ in 
the foregoing chapter^ that in times of public 
commotion^ no provisions were made for the 
body of the people, I meant no provisions that 
were likely to prove eflfectual in the event. 
When the people were roused to a certain 
degree, or when their concurrence was neces- 
sary to carry into effect certain resolutioas or 
measures^ that were particularly interesting 
to the men in power, the latter could not, 
with any prudence, openly profess a contempt 
for the political wishes of the people ; and 
some declarations expressed in general words, 
in favour of public liberty, were indeed added 
to the laws that were enacted on those occa- 
sions. But these declarations, and the princi'* 
pies which they tended to establish, were 
afterwards even openly disregarded in practice. 
Thus, when the people were made to vote, 
about a year after the expulsion of the kings^ 
that the regal government never should be 
again established in Rome, and that those wbo 
should endeavour to restore it should be de- 
voted to the gods, an article was added, which, 
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ia general lermB confirmed to the citizens (he 
right they had before enjoyed under the king, 
of appeahng to the people from the sentences 
of death passed upon them. No punishment 
(which will surprise the reader) was decreed 
against those who should violate this law ; and^ 
indeed the consuls, as we may see in Diony- 
sius of Hallcarnasflus and Livy^ concerned 
themselves but little about the appeals of the 
citizens^ and, in the more than military exer- 
cise of their functions^ continued to sport with 
rights which they ought to have respected, how- 
ever imperfectly and loosely they had been 
secured. 

An article to the same purport with the 
above^ was afterwards also added to the laws 
of the Twelve Tables; but the decemvirs, to 
whom the execution of those laws was at first 
committed, behaved exactly in the same man- 
ner, and even worse than the consuls had done 
before them ; and after they were expelled,* 



* At tlie time of the expulsion of the decemvirfl, a lave 
wwi also enacted, that no magiatrate should bti created 
from whom no appea] could be made to the people fma- 
gistratus sine provocationc. Tit. Liv. lib. iii. ^ 55.) by 
which the people expressly meant to obolish the dictator- 
Bhip : but tliis law was not better observed Chan the former 
ones had been. 

Z 2 
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the mag'islrates who succeeded them, appear 
to have been as little tender of the lives of the 
citizens. I shall, out of many instances, 
select one which will show upon what slight 
grounds the citizens were exposed to have their 
lives taken away. — Spurius Ma;lius being ac- 
cused of endeavouring to make himself king, 
was summoned by the master of the horse to 
appear before the dictator, in order to clear 
himself of this somewhat extraordinary imputa- 
tion. Spurius took refuge among the crowd ; 
the master of the horse pursued him, and killed 
him on the spot. The people having there- 
upon expressed a great indignation, the dictator 
had them called to his tribunal^ and declared 
that Spurius had been lawfully put to death, 
even though he might be innocent of the crin»c 
laid to his charge, for having refused to appear 
before the dictator, when desired to do so by 
the master of the horse.* 

About one hundred and forty years aflcr the 
times we mention, the law concerning the 
appeal to the people was enacted for the third 



* Turaultuantcm delude Diultitudioein^ incerU GxUti- 
molionc factj, ad concioacm vocari juaaitf ct Mcdtitmjurc 
CMtum prouuiiuiavit, estiamsi rtgni cnmiuc imom Jmtriit 
ffui vocaiui a magUtro equUumt ad dictatorem Hon tCfiMCi* 
Tit. Liv. lib. iv. § 15. 
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time. But we do not sec that it was better 
observed in the sequel than it had been before ; 
we find it frequently violated, after that period, 
by the different magistrates of the republic; 
and the senate itself, notwithstanding this same 
law, at times made formidable examples of the 
citizens. Of this we have an instance in the 
three hundred soldiers who had pillaged the 
town of Rhegium. The senate of its own 
authority ordered them all to be put to death. 
In vain did the tribune Flaccus remonstrate 
against so severe an exertion of public jus- 
tice on Roman citizens ; the senate, says 
Valerius Maximus, nevertheless persisted in 
its resolution.* 

All these laws for securing the lives of the 
citizens had hitherto been enacted without any 
mention of a punishment against those who 



♦ VaJ. Max, hook ii. ch.7. This author docs not men- 
tion the precise number of those who were put to death 
on this occasion : he only says that they were executed 
firty at a lime, on different successive days : but oilier 
authors make the number of them amount to four thou- 
sand. Livy speaks of a wliole legion — Legio Campana^ 
q ate Rhegium occupavcrat, obsessn, deditione fadoy securi 
percussa csL—Tit. Lw. lib. xv. £/?i/.— I have here followed 
FolybioB, who says, that only three hundred were taken 
and brought to Rome. 
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At last the celebrated Lex 
Porcia was passed^ which subjected to baniah- 
ment those who should cause a Roman citizen 
to be scourj^ed and put to death. From a 
number of instances posterior to this law, it 
appears that it was not better observed than 
those before it had been : Caius Gracchus, 
therefore, caused the Lex Semprotiia to be 
enacted^ by which anew sanction was given to 
it. But this second law did notsecure hisown 
life, and that of his friends, better than the 
Lex Porcia had done that of his brother, and 
those who had supported him : indeed all the 
events which took place about those times ren- 
dered it manifest that the evil was such as was 
beyond the power of any laws to cure. I shall 
here mention a fact which affords a remarkable 
instance of the wantonness with which the 
Roman magistrates had accustomed themselves 
to take away the lives of the citizens. A 
citizen^ named Memmius^ having put up for 
the consulship, and publicly canvassing for the 
same, in opposition to a man whom the tri- 
bune Saturninus supported, the latter caused 
him to be apprehended, and made him expire 
under blows in the public forum. The tribune 
even carried his insolence so far (as Cicero 
informs us) as to give to this act of rmelty, 
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transacted in the presence of the whole people 
assembled^ tlie outward form of a lawfiil act of 
public justice,* ^ 

Nor were the Roman magistrates satisfied 
with committing acts of injustice in their poli- 
tical capacity, and for the support of the power 
of that body of which they made a part. Ava- 
rice and private rapine were at last added to 
political ambition. The provinces were first 
oppressed and plundered. The calamity in 
process of time^ reached Italy itself, and the 
centre of the republic ; till at last the Lex 
Calpumia de repeiundis was enacted to put a 
stop to it. By this law an action was given 
to the citizens and allies for the recovery of the 
money extorted from them by magistrates, or 

• Tlie fatal forms of words ( cruciatux carmina ) used by 
the Roman magistrates when they ordered a man to be 
put to death, resounded (says Tully in his speech for 
Rahiruu) in the assembly of the people, in which the 
censors had forbidden the common executioner evef to 
appear, /, l$ctor,colliga manus. Caput ohnuhito. Arhori 
inJeUci s%upendUo. — Memmiua being a considerable cid- 
acn ay we may conclude from his canvassing with succes 
for the consulship, all the great men in the republic took 
the alarm at the atrocious action of the tribune : the 
senate, the next day, issued out its solemn mandate, or 
form of words, to the consuls, to provide that ifte republic 
shcadd rrceive no tUtrment ; and the tribune was killed in 
a pitched battle that was fought at the foot of the Capitol. 
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men in power ; and the Lex Jii»ia afterwards 
added the penalty of banishment to the obli- 
gation of making restitution. 

But here another kind of disorder arose. 
The judges proved as corrupt, as the magis- 
trates had been oppressive. 'I'hey equally 
betrayed, in their own province, the cause of 
the republic with which they had been in- 
trusted ; and rather chose to share in the plun- 
der of the consuls, the praetors, and the pro- 
consuls, than put the laws in force against thcra. 

New expedients were therefore resorted lo, 
in order to remedy this new evil. Laws were 
made for Judging and punishing the judges 
themselves ; and, above all, continual changes 
were made in the manner of composing their 
assemblies. But the malady lay too deep for 
common legal provisions to remedy. The 
guilty judges employed the same resources, in 
order to avoid conviction, as the guilty magis- 
trates had done ; and those continual changes, 
at which we are amazed, that were made in 
the constitution of the judiciary bodies,* in- 



^ 



* Tlie judges (over the aesembly of whom the pntor 
nbually presided) were taken from the body of the s«iuito> 
till some yt'ors after the luat Punic war ; when the I^x 
Sempronujf proposed by Cnius S. Gracchus, enacted that 
tJiey tiliould in future be taken from the cquestriou order. 
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stead of obviating the corruption of the judges, 
only transferred to other men the profit arising 
from becoming guilty of it. It became a 
general complaint, so early as the times of the 
Gracchi^ that no man, who hadmoney to give, 
could be brought to punishment.* Cicero 
eays, that^ in his time the same opinion was 
universally received ;f and his speeches are 
full of his lamentations on what he calls the 
levity, and the infamy, of the public judg- 
ments. 

Nor was the impunity of corrupt judges the 



I 



The consul Cispio procured aflurwards u luw tobeenacl- 
0d, by which the judges were to be taken from both or- 
ders, equally. The Lex Servilia soon after put the ecjues- 
trian order again in posBession of i\\G judgments \ and, 
after eonie years, the Lex Livia restored them entirely 
to the senate. The Lex Plautia enacted afterwards, that 
the judges should be taken from the three orders, — the 
senatoriun, equestrian, and plebeian. The Lex Cornelia, 
framed by the dictator Sylla, enacted again, that the 
judges should be entirely taken from the body of the 
senate. ThcX<!x Aurdta ordered anew, that tliey should 
be taken from the three orders. Pompey made after- 
wards a cliai*|{e in their number (which ho fixed at seven- 
ty-five), and in the manner of electing them. And 
lastly, Cesar restored the judgments to the order of tlie 
senate. 

• App. de Bell. Civ. 
t Act, in Verr. i. J 1. 



\m» 



THE CONSTITUTION 



fiiily evil under which the republic laboured. 
[.Commotions of the \ThoIe empire at last took 
place. The horrid rexations, and afterwards 
the acquittal, of Aquilins, proconsul of Syria, 
and of some others who had been guilty of the 
same crimes, drove the provinces of Asia to 
desperation : and then it was that the terrible 
war of Mithridates arose, which was ushered 
in by the death of eighty thousand Romans, 
massacred in one day, in various cities of 
Asia.* 

The laws and public judgments not only 
thus failed of the end for which they had been 
established : they even became, at length, new 
means of oppression added to those which 
already existed. Citizens possessed of wealth, 
persons obnoxious to particular bodies, or the 
few magistrates who attempted to stem the 
torrent of the general corruption, were accused 
and condemned; while Piso, of whom Cicero, 
in his speech against him, relates facts which 
make the reader shudder with horror, and 
Verres, who had been guilty of enormities 
of the same kind, escaped unpunished. 

Hence a war arose, still more formidable 
than the former, and the dangers of which we 



• Appian.' 
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wonder that Rome was able to surmount. The 
greatest part of the Italians revolted at once^ 
exasperated by the tyranny of the public 
judgments ; and we find in Cicero, who 
informs us of the cause of this revolt, which 
was called the Social War, a very expressive 
account both of the unfortunate condition of 
the republic, and of the perversion that bad 
been made of the methods taken to remedy it 
' A hundred and ten years have not yet 
' elapsed (says he) since the law for the reco- 
' very of money extorted by magistrates was 
' first propounded by the tribune Calpumius 
' Piso. A number of other laws to the same 
' effect, continually more and more severe, 
' have followed : but so many persons have 
' been accused, so many condemned, so for- 

* midable a war has been excited in Italy by 

* the terror of the public judgments, and, 
' when the laws and judgments have been 
' suspended, such an oppression and plunder 
' of our allies have prevailed, that we may 
' truly say, it is not by our own strength, but 
' by (he weakness of others, that we continue 
' to exist/* 

1 have entered into these particulars with 



• See Cic. de Off. lib. ii. § 75. 
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ird to the Roman commonwealth, because 
the facts on which they are grounded are 
remarkable of themselves^ and yet no just 
conclusion can be drawn from thern^ unless a 
scries of them were presented to the reader. 
Nor are we to account for these facts by the 
luxury which prevailed in the latter ages of the 
republic^ by the corruption of the manners of 
the citizens, their degeneracy from their ancient 
principles, and such loose general phrases, 
which may perhaps be useful to express the 
manner itself in which the evil became mani- 
fested, but by no means set forth the causes 
of it. 

The above disordere arose from the very 
nature of the government of the republic,— of 
a government in which the executive and 
supreme power being made to centre in the 
body of those in whom the people had once 
placed their confidence, there remained no 
other eOfectual power in the state that might 
render it necessary for them to keep within 
the bounds of justice and decency. And in 
the mean time, as the people, who were 
intended as a check over that body, continually 
gave a share in this executive authority to 
those whom they intrusted with the care of 
their interests, they increased the evils they 
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complained of, as it were, at every altempt 
thev made to remedy them ; and instead of 
raising up opponents to tUose wbo were 
become the enemies of their liberty, as it was 
their intention to do, they continually supplied 
them with new associates. 

From this situation of aflairs, flowed, as an 
unavoidable consequence, that continual de- 
sertion of the cause of the people, which, even 
in times of revolutions, when the passions of 
the people themselves were roused, and they 
were in a great degree united, manifested itself 
in so remarkable a manner. We may trace the 
symptoms of the great poHtical defect here men- 
tioned, in the earliest ages of the common- 
wealth, as well as in the last stage of its duration . 
In Rome, while small and poor, it rendered vain 
whatever rights or power the people possessed, 
and blasted all their endeavours to defend their 
liberty, in the same manner as, in tlie more 
splendid ages of the commonweallb, it rendered 
the most salutary regulations utterly fruitless, 
and even instrumental to the ambition and 
avarice of a few. The prodigious fortune of 
the republic, in short, did not create the disor- 
der : it only gave full scope to it. 

But if we turn our view towards Ihc history. 
of the English nation, we shall see how, from 
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a government in which the above defects did 
not exist, different consequences have fol- 
lowed ; — how cordially all ranks of men have 
always united together, to lay under proper 
restraints this executive power, which they 
knew could never he their own. In times of 
public revolutions, the greatest care, as we 
have before observed, was taken, to ascertain 
the limits of that power ; and after peace had 
been restored to the state, those who remained 
at the head of the nation continued to manifest 
an unwearied jealousy in maintaining those 
advantages which the united efforts of all had 
obtained. 

Thus it was made one of the articles of 
Magna Charta, that the executive power should 
not touch the person of the subject, but in 
consequence of a judgment passed upon him 
by his peers ; and so great was afterwards the 
general union in maintaining this law, that the 
trial by jury, — that admirable mode of pro- 
ceeding, which so effectually secures the sub- 
ject against all the attempts of power, even 
(which seemed so difficult to obtain) against 
such as might be made under the sanction of 
the judicial authority — hath been preserved to 
this day. It has even been preserved in all 
its original purity, though tlie same has been 
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successively suffered to decay, and Ihen lo be 
lost, in the other countries of Europe, where 
it bad been formerly known.* Nay, thougli 
this privilege of being tried by one's peers was 
at first a privilege of conquerors and masters, 
exclusively appropriated to those parts of 
nations which had originally invaded and re- 
duced the rest by arms, it has in England been 
successively extended to every order of the 
people. 

And not only the person, but also the pro- 
pertyj of the individual, has been secured 
against all arbitrary attempts from the exe- 

* Tlie trial by jury was in use among the Kormans 
long before they came over into England ; but, even 
among thorn, it soon degenerated from its first institution; 
we see in Hcle's History of the Common Laxu of England, 
that the unanimity among jurymen was not required in 
Normandy for making a good verdict ; but, when jury- 
men dissented, some were taken out and others added in 
their stead, till an unanimity was procured. — In Sweden, 
where, according to the opinion of the learned in tliat 
comitry, the trial hif jury had its origin, only some forms 
of that institution are now preserved in the lower courts 
in the country where sets of jurymen are established for 
life, and have a salary accordingly. And in Scotland the 
vicinity of England has not been able to preserve lo the 
trial by jury its genuine ancient form; the unanimity 
among jurymen is not required (as I have been told) to 
form a verdict: but the majority is decisive. 

t 
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cutive power ; and the latter has been suc- 
cessively restrained from touching any part ol 
the property of the subject, even under pn 
tence of the necessities of the sJale, anyolhen 
wise than by the free grant of the represen(a«J 
tives of the people. Nay, so true and perse- 
vering has been the zeal of these representa- 
tives, in asserting on that account the interests 
of the nation^ from which they could not 
separate their own, that this privilege of taxing 
themselves^ which was in the beginning 
grounded on a most precarious tenure^ and 
only a mode of governing adopted by thcsove* 
reign for the sake of his own convenience, has 
become in timc^ a seltled right of the people, 
which the sovereign has found it necessary 
solemnly and repeatedly to acknowledge. 

Nay more, the representatives of the people 
have applied this right of taxation to a still 
nobler use than the mere preservation of pro- 
perty ; they have in process of lime, succeeded 
in converting it into a regular and constitutional 
mean of influencing the motions of the execu- 
tive power. By means of this right, they have 
gained the advantage of being constantly called 
to concur in the measures of the sovereigOj — 
of having the greatest attention shown by him 
to their requcstSj as well as the highest regard 
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paid to any engagements that he enters into 
with them. Thus has it become at last the 
peculiar happiness of EngUsh subjects, to what- 
ever other people, either ancient or modern, 
we compare them, to enjoy a share in the go- 
vernment of their country, by electing repre- 
sentatives, who, by reason of the pecaliar cir- 
cumstances in which they are placed, and of 
the extensive rights they possess, arc both 
willing faithfully to serve those who have 
appointed them, and able to do so. 

And indeed the commons have not rested 
satisfied with establishing, once for all, the 
provisions for the liberty of the people which 
have been just mentioned ; they have after- 
wards made the preservation of thorn the first 
object of their care,* and taken every oppor- 
tunity of giving them new vigour and life. 

Thus, under Charles the First, when 
attacks of a most alarming nature were made 
on the privilege of the people, to grant free 
supplies to the crown, the commons vindicated, 
without loss of time, that great right of the 

• The first operation of the commonii» at the beginning 
of a session, isi, to appoint i'uur grand committees. One 
is a committee of religion, another of courtB of justice, 
another of trade, and another of grievances : th«y arc to 
bu standing commiuces during the wliole session. 
A A 
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latioD^ which is the constitutional bulwark of 
all others, and hastened to oppugn^ in the 
beginning, every precedent of a practice (bat 
must in the end have produced (he ruin of 
public liberty. 

They even extended their care to abuses of 
every kind. The judicial authority, for in- 
stance, which the executive power had imper- 
ceptibly assumed to itself, both with respect to 
the person and property of the individual, was 
abrogated by the act which abolished the court 
of Star-chamber : and the crown was thus 
brought back to its true constitutional office, 
viz. the countenancing, and supporting with 
its strength, the execution of the laws. 

The subsequent endeavours of the legisla- 
ture have carried to a still greater extent the 
above privileges of the people. They haTe 
moreover, succeeded in restraining the crown 
from any attempt to seize and confine, even 
for the shortest time, (he person of the subject, 
unless it be in the cases ascertained by the law, 
of which the judges of it are to decide. 

Nor has this extensive unexampled freedom 
at the expense of the executive power been 
made, as we might be inclinable to thinks (he 
exclusive appropriated privilege of the great 
and powerful. It is to be enjoyed alike by all 
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ranks of subjects. Nay« it was the injury done 
to a common citizen that gave existence to the 
act which has completed the security of this 
interesting branch of public liberty. The op- 
pression oj' an obscure individual, says Judge 
Blackstone, gave rise to the famous Habeas 
Corpus Act. Junius has quoted this observa- 
tion of the judge; and the same is well wortli 
repeating a third time, for the just idea it con- 
veys of that readiness of all orders of men to 
unite in defence of common liberty, which is 
a characteristic circumstance in the English 
government,* 

And this general union in favour of public 
liberty has not been confined to the framing of 
laws for its security : it has operated with no 
less vigour in bringing to punishment such as 
have ventured to infringe them ; and the sove- 
reign has constantly found it necessary to give 
up the violators of those laws, even when his 
own servants, to the justice of their country. 

* The individual here alluded to was one Francis Jcnks, 
who having made a motion at Guildhall, in the year 1676, 
to petition the king for a new parliament, was examined 
before the privy council, and afterwards committed to the 
Gate-house, where he was kept about two months, through 
the deUiys made by the several judges to whom he ap- 
plied, in granting him a Habeas Corpus, — See the Siair. 
TriaJii, vol. vii, anno 1676. 

A A '2 
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Thus we findj so early as the reign of Ed- 
ward the First, judges who were convicted of 
havinf]: committed exactions in the exercise of 
their offices, to have been condemned by a 
sentence of parhament.* From the immense 
fines which Averc laid upon them, and which 
it seems they were in a condition to pay, we 
may indeed conclade that, in those early ages 
of the constitution, the remedy was apphed 
rather late to the disorder ; but yet it was at 
last applied. 

Under Richard the Second, examples of the 
same kind were renewed. Michael dc la Pole, 
earl of Suffolk (who had been lord chancellor 
of the kingdom), the duke of Ireland, and the 
archbishop of York, having abused their 
power by carrying on designs that were sub- 
versive of public liberty, were declared guilty 
of high treason ; and a number of judges, 
who, in their judicial capacity, had acted as 
their instruments, were involved in the same 
condemnation. f 

♦ Sir Ralph de Hcnghanif chief justice of the King's 
Rencli, WAS Bned 7,000 marks ; sir Thomas Waylaxid, chief 
justice of the Coniinon Pk-un, had his whole estate for- 
feited; and »ir Adam dc Strutton^ chief baron of the Ex- 
che<juer, wae 6ned 3,400 marks. 

t The most conspicuou<i among these judges were wr 
Robert Bclkoap, and air Robert TreaUitn, chief justice of 
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In the reign of Henry the Eighth, sir 
Richard Empson, and Edmund Dudley, who 
had been the promoters of ihe exactions com- 
mitted under the preceding reign, fell victims 
to the zeal of the commons for vindicating the 
cause of the people. Under king James the 
First, the lord chancellor Bacon experienced 
that neither his high dignity, nor great per- 
sonal qualifications, could screen him from 
having the severest censure passed upon him, 
for the corrupt practices of which he had suf- 

the Khig*s Bench. Tlie latter had drawn up a Ktr'ng of 
questions calculated to confer a despotic authority un the 
crovrn, or rather, on the roiniBtcrs above-named, who had 
found means to render themselves entire ma&ters of the 
person of the king. These questions sir Robert Tresilian 
proposed to the judges, who had been summoned for that 
purpose, and they gave their opinions in favour of them. 
One of these opinions of the judges, among others, tended 
to annihilate, at one stroke^ all the rights of the com- 
mons, by taking from them that important privilege men- 
tioned before, of starting and freely discussing whatever 
subjects of debate they think proper: The commons were 
to be restrained, under pain of being punished as truitors, 
from proceeding upon any articles besides those limited 
to them by the king. All those who had a share in the 
above declarations of the judges were attainted of high- 
treason. Tresilian, and Brembre, who had been mayor 
«f London, were hanged : the others were only baiu'shcdi 
at the intercession of the bishops.— See the Pari. History 
of England, vol. i. 
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fcred himself to become guilty. And in the 
reign of Charles the First, the judges having 
attempted to imitate the example of the judges 
under Richard the Second, by delivering opi- 
nions subversive of the rights of the people, 
found the same spirit of watchfulness in the 
commons, as had proved the ruin of the for- 
mer. Lord Finch, keeper of the great seal, 
was obliged to Ry beyond sea. The judges 
Davenport and Crawley were imprisoned ; 
and judge Berkeley was seized while sitting 
upon the bench^ as we are informed by Rush- 
worth. 

In the reign of Charles the Second, we find 
fresh instances of the vigilance of the commons. 
Sir William Scroggs, lord chief justice of the 
King's Bench, sir Francis North, chief justice 
of the Common Pleas, sir Thomas Jones, one 
of the judges of the King's Bench, and sir 
Richard Weston, one of the barons of the 
Exchequer, were impeached by the commons, 
for partialities shown by them in the adminis- 
tration of justice ; and the chiefjusticc Scroggs, 
against whom some positive charges were well 
proved, was removed from his employments. 

The several examples offered here to the 
reader, have been taken from different periods 
of the Enghsh history, in order to show that 
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neither the influence^ nor the dignity of the 
infractors of the laws, even when they have 
been the nearest servants of the crown, have 
ever been able to check the zeal of the com- 
mons in asserting the rights of the people. 
Other examples might perhaps be related to 
the same purpose : though the whole number 
of those to be met with, will, upon inquiry, be 
found the smaller, in proportion as tlie danger 
of infringing the laws has always been indubi- 
table. 

So much regularity has even (from all the 
circumstances above-mentioned) been intro- 
duced into the operations of the executive 
power in England, — such an exact justice have 
the people been accustomed, as a consequence, 
to expect from that quarter, that even the so- 
vereign, for his having once suffered himself 
personally to violate the safety of the subject, 
did not escape severe censure. The attack 
made, by order of Charles the Second, on the 
person of sir John Coventry, filled the nation 
with astonishment; and this violent gratifica- 
tion of private passion, on the part of the so* 
vereign (a piece of self-indulgence with regard 
to inferiors, to which whole classes of indivi- 
duals in certain countries almost think that 
they have a right) excited a general ferment. 



THE CONSTITUTION 

' This event/* says Bishop Burnet, " put 

" the house of commons in ti furious uproar. 

^^ It gave preat advantajces (o all those 
" who opposed Che ctiurl ; and the names 
" of the court and country party, which 
"till now seemed to be forgotten, were rc- 
" vived."* 

These arc (he limilalions that have been 
set^ in the English government, on the opera- 
tions of the executive power : limitalions to 
which we find nothing comparable in any 
other free states, ancient or modern ; and 
which are owing, as we have seen, to that 
very circumwlance which seemed at first sight 
to prevent the possibility of Uiem, — 1 mean 
the greatness and unity of that power; the 
effect of which has been, in the event, to unite, 
upon the same object, the views and efforts of 
all orders of the people. 

From this circumstance, that is, the uni/y 
and peculiar stability of the executive power 
in England, another most advantageous con- 
sequence has followed, that has been before 



• See Burnet's History, vol. i. anno 1660-— An act of 
parliament was made on this occasion, for giving a far- 
ther extent to the provisions before made for the per- 
sonal security of the subject ; which is still called the 
Ciwcntrt/ act. 
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nolicedj and which it is not improper to men- 
tion again here^ as this chapter is intended to 
confirm the principles laid down in the former 
ones ; — I mean the unremitted continuance of 
the same general union among all ranks of 
men, and the spirit of mutual justice which 
thereby continues to be diffused through all 
orders of subjects. 

Though surrounded by the many bounda 
ries that have just now been described^ the 
crown, we must observe, has preserved its pre- 
rogative undivided : it still possesses its whole 
effective strength, and is only tied by its own 
engagements, and the consideration of what it 
owes to its dearest interests. 

The great, or wealthy men in the nation, who, 
assisted by the body of the people, have suc- 
ceeded in reducing the exercise of its authority 
within such well-defined limits, can have no ex- 
pectation that it will continue to confine itself to 
them any longer than they themselves continue 
by thejustice of their own conduct, to deserve 
that support of the people, which alone can 
make them appear of consequence in the eye 
of the sovereign, — no probable hopes that 
the crown will continue to observe those laws 
by which their wealth, dignity, liberty, are pro- 
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(cctcd any longer than they themsclvefl also 
continue to observe them. 

Nay more, all those claims of their rif^hts 
which they continue to make against the 
crown arc encouragements which they give 
to the rest of the people to assert their own 
rights against them. Their constant opposi- 
tion to all arbitrary proceedings of that power 
is a continual declaration they make against 
any acts of oppression which the superior ad- 
vantages they enjoy might entice them to 
commit on their inferior fellow-subjects. Nor 
was that severe censure, for instance, which 
they concurred in passing on an unguarded vio- 
lent action of their sovereign, only a restraint 
put upon the personal actions of future Eng- 
lish kings; no, it was a much more extensive 
provision for the securing of public liberty ;« — 
it was a solemn engagement entered into by 
all the powerful men in the state to the whole 
body of the people, scrupulously to respect the 
person of the lowest among them. 

And indeed the constant tenor of the con- 
duct, even of the two houses of parliament, 
^hows us that the above observations arc not 
mutters of mere speculation. From the earliest 
limes wc sec the members of the house of com- 



OF ENGLAND. 



963 



r 



mens to have been very cautious not to assume 
any distinction that might alienate from them 
the affections of the rest of the people.* 
Whenever those privileges which were neces- 
sary to them for the discharge of their trust 
have proved burthensome to the communityj 
they have retrenched them. And those of 
their members who have applied either these 
privileges, or in general that influence which 
they derived from their situation, to any op- 
pressive purposes, they themselves have endea- 
voured to bring to punishment. 

Thus, we see, that in the reign of James the 
First, sir Giles Montpcsson, a member of the 
house of commons, having been guilty of 
monopolies, and other acts of great oppression 
on the people, was not only expelled, but im- 
peached, and prosecuted with the greatest 
warmth by the house, and finally condemned 

* In ail cases of public offences, down to a simple 
breach of the peace, the members of the house of com- 
mons have no privileges whatever above the rest of the 
people : they may be committed to prison by anyjostice 
•f the peace; and are dealt with afterwards in the same 
manner as any other subjects. With regard to civil mat- 
ters, their only privilege is to be free from arrests 
during the time of a session, and forty days before, and 
forty days aAer; but they may be sued, by process against 
their goods, for any just debt during that time* 
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[by the lords to be publicly deg^raded from his 
ink of a knight, held for ever an infamous 
person^ and imprisoned during life. 

Fn the same reign, sir John Benet^ who was 
aUo a member of the house of commons^ hav- 
ing been found to have been guilty of corrupt 
practices, in his capacity of judge of the Pre- 
rogative Court of Canterbury (such as taking 
exorbitant fees, and the like), was expelled the 
house, and prosecuted for those offences. 

In the year 1641, Mr. Henry Benson, mem- 
ber for Knaresborough, having been detected 
in selling protections, experienced likewise the 
indignation of the house^ and was expelled. 

In fine, in order, as it were, to make it 
completely notorious, that neither the condi- 
tion of represenlalive of the people, nor even 
any degree of influence in their house, could 
excuse any one of ihem from strictly observing 
the rules of justice, ihe commons did on one 
occasion pass the most severe censure they 
had power to inflict, upon their Speaker him- 
self, for having, in a single instance, at- 
tempted to convert the discharge of his duly, as 
Speaker, into the means of private emolument. 
■■Sir John Trevor, Speaker of the house 
of commons, having, in the sixth year of 
the reign of king William, received a thou- 
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sand guineas from the city of London, " as a 
'^ gratuity for the trouble he had taken wtUi 
" regard lo the passing of the Orphan Bill," 
yi^s voted guilty of a high crime and misde- 
meanor, and expelled the house. Even the 
inconsiderable sum of twenty guineas which 
Mr. Hungerford, another member, had been 
weak enough lo accept on the same score, was 
looked upon as deserving the notice of the 
house ; and he was likewise expelled.* 

If we turn our view towards the house of 
lords, we shall find that Ihey liave also con- 
stantly liken care that their peculiar privileges 
should not prove impediments to the common 
justice which is due to the rcat of thepeoplc.f 



* Other examples, of the attention of the house of 
commons to the conduct of their membera, might be pro- 
duced, either before, or afler, that which is mentioned 
here. The reader may. for instance, see the relation of 
their proceedings m (he affair of the Sotttk-Sca Company 
scheme; and a few years after, in that of the Charitable 
Corporation, — a fraudulent scheme, particularly oppres- 
sive to the poor, for which severaJ members were expelled. 

\ In cue of a public offl^nce, or even a simple breacit 
of the peace, a peer may be committwl fill he finds bail, 
by any justice of the peace; and peers are to be tried 
by the common couriie of taw, for all offences under fe- 
lony. With regard to civil n)attera, they are at all times 
free from arretU ; but execution may be had against 
their effects, in the same manner as againtt those of othei* 
bubjects. 
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They have constantly agreed to every just 
proposal that has heen made to them on that 
subject by the commons ; and indeed if we 
consider the numerous and oppressive privi- 
leges claimed by the nobles \n most other 
countrres, and the vehement spirit with which 
they are commonly asserted, we shall think it 
no small praise to the body of the nobility ia 
England (and also to the nature of (hat go- 
vernment of which they make a part), that it 
has been by their free consent that their pri- 
vileges have been confined to what they now 
are; that is to say, to no more> in general^ than 
what is necessary to the accomplishment of the 
end and constitutional design of that house. 

In the exercise of their judicial authority 

with regard to civil matters, the lords have 

manifested a spirit of equity nowise inferior to 

that Which they have shown in their legislative 

capacity. They have, in the discharge of that 

function (which of all others is so liable to 

create temptations), shown an incorruptness 

^really superior to what any judicial assembly 

in any other nation can boast. Nor do I thiDk 

that I run any risk of being contradicted, when 

I say, that the conduct nf the house of lords, 

in their civil judicial capacity, has constantly 

been such as has kept them above the reach 

of even suspicion or slander. 
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Even that privilege which they enjoy^ of 
exclusively trying their own members^ in case 
of any accusation that may affect their lives (a 
privilege which we might at first sight think 
repugnant to the idea of a regular government, 
and even alarming to the rest of the people), 
has constantly been rendered, by the lords, sub- 
servient to the purpose of doing justice to their 
fellow-subjects ; and if we cast our eyes either 
on the collection of the State Trials^ or on the 
History of England, we shall find very few ex- 
amples, if any, of a peer, really guilty of the 
offence laid to his charge, that has derived any 
advantage from his not being tried by a jury 
of commoners. 

Nor has this just and moderate conduct of 
the two houses of parliament, in the exercise 
of their powers (a moderation so unlike what 
has been related of the conduct of the power- 
ful men in the Roman republic), been the 
only happy consequence of that salutary jea- 
lousy which those two bodies entertain of the 
power of the crown. The same motive has 
also engaged them to exert their utmost endea- 
vours to put the courts of justice under proper 
restraints ; a point of the highest importance 
to public liberty. 

They have, from the earliest times, pre- 
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lerred complaints ag^ainst the inBuence of the 
crown over these courts^ and at last procured 
laws to be enacted by which such influence 
has been entirely prevented; all which mea- 
sures, we must observe, were at the same lime 
strong declarations that no subjects, however 
exalted their rank might be, were to think 
themselves exempt from submitting to the uni- 
form course of the iaw^ or hope to influence 
or over-awe it. The severe examples which 
they have united to make on those judges who 
had rendered tbemf<elves the instrumeots of 
the passions of the sovereign, or of the designs 
of the ministers of the crown, are also awful 
warnings to the judges who have succeeded 
them, never to attempt to deviate in favour of 
any, the most powerful individuals, from that 
straight line of justice which the joint wisdom 
of the legislature has once marked out to them. 
This singular situation of the English judges, 
relatively to the three constituent powers of 
the state (and also the formidable support 
which they are certain to receive from them as 
long as they continue to be the fnithful miniit* 
tcrs of justice), has at last crcaleil such an im- 
partiality in the distribution of public justice in 
England, has introduced into the courts of law 
(he practice of such a thorough disregard to 
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either the influence or wealth of the contend- 
ing parties, and procured to every individual, 
both such an easy access to these courts, and 
such a certainty of i^cdress, as are not to be 
paralleled in any other government. — Philip de 
Comines^ so long as three hundred years ago^ 
commended in strong terms the exactness with 
which justice was done in England to all ranks 
of subjects ;* and the impartiality with which 
the same is administered in these days, will, 
with still more reason^ excite the surprise of 
every stranger who has an opportunity of ob- 
serving the customs of this country.f 



* See page 38 of this work. 

f Soon after I came to England for the first time (if 
tbe reader will give me leave to make mention of myself 
in this case) an action was brought in a court of justice 
againRt a prince very nearly related to the crown ; and a 
noble lord was also much about that time engaged in a 
law-suit, for the property of some valuable lead mines in 
Yorkshire. I could not but observe that in both these 
cases a decision was given against the two most powerful 
parties; though I wondered but little at thi.s, because I 
Itad before heard much of the impartiality of the law pro- 
ceedings in England, and was prepared to see instances of 
that kind. But what I was much surprised at was, that 
nobody appeared to be in the least so, even at the ftrict- 
ncM with which tlie ordinary course of the law had, par- 
ticularly in the former case, been adhered to,— and that 
those proceedings which I was dispof^ed to cnnsidr^r ma 
B B 
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Indeed to such a degree of impariiality ha» 
the administration of public justice been 
brought in England, that it is saying nothing 
beyond the exact truth, to affirm that any vio- 
lation of the laws, though perpetrated by men 
of the most extensive influence — nay, though 
committed by the special direction of the very 
first servants of the crown — will be publicly 
and completely redressed. And tlic very 
lowest of subjects will obtain such redress, if 
he has but spirit enough to stand forth, and 
appeal to the laws of his country. — Most ex- 
traordinary circumstances these ! which those 
who know the difficulty of establishingjust laws 
among mankind, and of providing afterwards 
for their due execution, only find credible 
because they are mattersof fact, andean begin 
to account for, only when they look up to the 
constitution of the government itself; that is 
consider the circumstances 



I 



say, 



they 



great invtaiiccs of justice, Co the production of which 
aome circuaistunces peculiar to the timecp at leaAt some ^ 
uncommon virtue or spirit on the part of the judges, mine 
Imve more or le«s co-operated, were looked upon by oil 
those whom 1 heard npcak about it, us nothing more 
than the common and expected course of things. Thi« 
cJrGumi;tance hecamca strong inducement to me to inquire 
into the nature of a government by which sudi effpcfa 
were produced. 
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in which the executive power, or the crown, is 
placed in relation to the two bodies that con- 
cur with it to form the legiHlaturc, — the cir- 
cumstances in which those two assemblies are 
placed in relation to the crown, and to each 
other, — and the siluation in which all the three 
find themselves wilh respect to the whole body 
of the people.* 



• The assertion above made, with respect to the im- 
partiality with which justice isi in all cases, administered 
in England, not being ofa nature to be proved by alleging 
ningle tacts, I have entered into no particulars on that 
account. However, I will subjoin two cases, which, I 
think, cannot but appear remarkable to the reader. 

The first is the case of the prosecution commenced in 
the year 1763, by some journeymen printers, against the 
kiog's messengers, for apprehending and imprisoning 
them for a short time, by virtue of a general tvarraut 
from the secretaries of state; and that which was after- 
wards carried on by another private individual against one 

of the secretaries themselves. In these actions, all the 

ordinary forms of proceeding used in cases of actions be- 
tween private subjects, were strictly adhered to: and both 
the secretary of state and the messengers, were, in the 
end, condemned. Yet, which it is proper the reader 
alinuld observe, from all the circumstances that accompa- 
nied this aflair, it is difficult to propose a case in which 
ministers could, of themselves, be under greater tempta- 
tions to exert an undue influence to hinder the ordinary 
course of justice. Nor were the acts for which those 
miuisters were condemned, acts of evident o|)pre<t?ioni 

B B 2 



S72 



THE CONSTITtJTIOW 



. In fine a very remarkable circumslance in 
the English government (and which alone 
evinces something peculiar and excellent in its 



whioh nobody could be found to justify. They liad done 
nothing but follow a practice, of which they found seve- 
ral precedents, established in their offices : and their case, 
if I am well informed, wax cuch that most individuals^ 
under similar circumfltances, would have thought them- 
selves authorized to have acted as they had done. 

The ttecond case I propose to relate, affords a singular 
instance of the confidence with which all subjects in Eng* 
land claim what they think their ju£t rights, and of the 
certainty with which the remedies of the law ars in all 
cases open to them. The fact 1 mean, is the arrest exe- 
cuted in the reign of queen Anne, in the year 1708, on 
the person of the Russian ambafisudur, by taking him nut 
of his coach for the sum of tifYy pounds. — And tlie con- 
sequences tlmt followed this fact nrc still more rcmarkiihlc. 
The cznr highly resented tlie ailront, and demanded thai 
the sheriff of Middlesex, and all otlicrs concerned in the 
arrest, shuuld be pum'shcd with instant death. " But ll\e 
" queen" (to the amazement of that despotic court, say* 
judge Blackstonc, from whom 1 borrow this fact) '' di- 
" rccted tlie secretary of state to inform him that she 
" could inflict no punishment upon any, the meanest of 
•* her subjects, unless warranted by the law of the land.** 
An act was afterwards passed to free from arrests ihe 
persons of foreign ministers, and such of their servants as 
they have delivered a list of to tlic secretary of state. A 
copy of this act, elegantly engrossed and illuminaicd* 
continues judge DIackstone, was sent to Moscow, and an 
anibussudor extraordinary commissioned to deliver it. 
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nature) is, that spirit of extreme mildness with 
which justice^ in criminal cases, is administered 
in England : a point with regard to which 
England differs from all other countries in the 
world. 

When we consider the punishments in use 
in the other states of Europe^ we wonder how 
men can be brought to treat their fellow- 
creatures with so much cruelty : and the bare 
consideration of those punishments would 
sufficiently convince us(if we did notknow the 
fact from other circumstances) that the men in 
those states who frame the laws^ and preside 
over their execution^ have little apprehension 
that either they^ or their friends, will ever fall 
victims to those laws which they thus rashly 
establish. 

In the Roman republic, circumstances of 
the same nature with those just mentioned 
were also productive of the greatest defects in 
the kind of criminal justice which took place 
in it. That class of citizens who were at the 
head of the republic, and who knew how mutu- 
ally to exempt each other from the operation 
of any too severe laws or practice, not onl^ 
allowed themselves great liberties, as we have 
seen^ in disposing of the lives of the inferior 
citizens^ but had also introduced, into the 
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exercise of the illegal powers they assumed lo 
themselves in that respect, a great degree of 
cruelty.* 

Nor were things more happily conducted in 
the Grecian repuhlics. From their democrat!- 
cal nature, and the frequent revolutions to 
which they were nuhject, we naturally expect 
to find that authority used with mildness, 
which those who enjoyed it must have known 
to have been precarious ; yet sucli were the 
effects of the violence attending those very 
revolutions, that a spirit both of great iiregu- 
Jarity and crueKy had taken place among the 
Greeks, in the exercise of the power of inBict- 
ing punishments. The very harsh laws of 
Draco are well known, of which it was said 
that they were not written with ink, but with 
Mood. The severe laws of the Twelve 
Tables among the Romans were in great part 
brought over from Greece. And it was an 
opinion commonly received in Rome, that the 



* Tlic common manner in which the senate ordereil 
citizens to be put to death was, by throviog them head- 
long from the topofihc Tarpeian rock. The con^ulg, 
or other particular mugistrutes. sometimes caused citixons 
to expire upon a cross ; or, which was a much more 
common case, ordered diem to be beaten to death, with 
their heads fastened between the bnmches of a fork ; 
which they called ctrvicernjurea utatrtre. 
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cruelties practised by the magistrates on the 
citizens were only imitations of the examples 
M'bich the Greeks had given them* 

In fine, the use of torture, tliat method of 
administering Justice, in which folly may be said 
to be added to cruelty, had been adopted by 
the Greeks in consequence of the same causes 
which had concurred to produce the irregula- 
rity of their criminal justice. And the same 
practice continues, in these days, to prevail on 
the continent of Europe, in consequence of 
that general arrangement of things which 
creates there such a carelessness about remedy- 
ing the abuses of public authority. 

But the nature of that same government 
which has procured to the people of England 
all the advantages we have before described, 
has, with still more reason, freed them from 
the most oppressive abuses which prevail in 
other countries. 

That wantonness in disposing of the dearest 
rights of mankind, those insults upon human 

* Caesar expressly reproaches the Greeks wuh this fact 
in his speech in favour of the accotnpHcefi of Catiline, 
which Sallufit lius trmistnitted to us — Eodem ilh tempore^ 
GracicE morem imitaii (majore* nostri), verlttribus animad' 
vertebant in civcU ; de eondemnatis uliimttm supplicivm 
sum plum. 
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nature, of which the framt: of Ihe governments 
established in other states unavoidably becomes 
more or less productive, are entirely banished 
from a nation which has the happiness of hav- 
ing its interests guarded by men who continue 
to be themselves exposed to the pressure of 
those laws which they concur in makings and 
of every tyrannic practice which they sutler to 
be introduced, — by men whom the advantages 
which they possess above the rest of the people, 
render only more exposed to the abuses they 
are appointed to prevent, only more alive to 
the dangers against which it is their duty to 
defend the community. 

Hence we see that the use of torture has, 
from the earliest limes, been utterly unknown 
in England. And all attempts to introduce it, 
whatever might be the power of those who 
made them, or the circumstances in which they 
renewed their endeavours, have been strena- 
ously opposed and defeated. 

From the same cause also arose that remark- 
able forbearance of the English laws to use 
any cruel severity in the punishments which 
experience showed it was necessary for the 
preservation of society to establish ; and the 
utmost vengeance of those laws, even against the 
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most enormous offenders, never extends beyond 
the simple deprivation of life.* 

Nay, so anxious has the English legislature 
been to establish mercy, even to convicted 
offenders, as a fundamental principle of the 
government of England^ that they made it an 
express article of that great public compact 
which was framed at the important sera of the 
Revolution, that " no cruel and unusual 
punishments'' should be enforced. f — They 
even endeavoured, by adding a clause for that 
purpose to the oath which kings were thence- 
forward to take at their coronation, as it were 
to render it an everlasting obligation of English 

* A very singular inatancu occurs in tlte liistory of the 
year \605, of the care of the English legislature not to 
suffer precedents of cruel practices to be introduced. 
During the time that those concerned in the gun-powder 
plot were uuder gentence of deatli, a motion was made in 
the house of commons to petition the king, that the exe- 
cution might be starred, in order to consider of some ex- 
traordinary punishment to be inflicted upon them : but 
this motion was rejected. A proposal of the same kind 
was also made in the house of lords, where it was drop- 
ped.— See the Parliatnentary History of England, vol, v. 
anno i&)3, 

t See the Bill of Rights, Art. x — " Excessive bail 
** iiiigttt not to be required, nor excessive fines imposed; 
*^ nor cruel and unubuol punishments inflicted." 
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kings, to make justice to be " executed with 
mercy."* 



CHAPTER XVU, 



A more inward Virw of the Englhh Government 
than has hitherto heeu offered to the Reader in the 
Coar$e of this IVork, — Ftry essential Differences 
betKeen the English Monarchi/, as a Momirchy, and 
all those with vchich we are aajuairtted. 

X HE doctrine constantly maintained in this 
Avork, and which has, I think, been sufficiently 
supported by facts and comparisons drawn 
from the history of other countries, is, that the 
remarkable liberty enjoyed by the English 

* Tho&c same dispositions of the Engtlbh legislature 
which have led them to take such precautions in favour 
even of convicted offenders, have still more engaged 
them to make provisions in favour of such persons us are 
only suspected and accused of having committed utfcnces 
of any kind. Hence the zeal with whicli tliey ha\e 
availed themselves of every important occasion,— such, 
for instance^ as that of the Revolution, — to procure new 
conBrmations to be given to the institution of the trial by 
jury, to the laws on imprisunmcnts, and in general toUiat 
bystcm of criminal jurisprudence of which » description 
has been given in the tirsl part of this work, to wliidi I 
refer the reader. 
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nation is essentially owing to the impossibility 
under which their leaders, or in general all men 
of power among them, are placedj of invad- 
ing and transferring to themselves any branch 
of the governing executive authority; which 
authority is exclusively vested^ and firmly 
secured, in the crown. Hence the anxious 
care with which those men continue to watch 
the exercise of that authority. Hence their 
perseverance in observing every kind of en- 
gagement which themselves may have entered 
into with the rest of the people. 

But here a consideration of a most important 
kind presents itself: How comes the crown in 
England thus constantly to preserve to itself 
(as we see it does) the executive authority in 
the state, and moreover to preserve it so com- 
pletely, as to inspire the great men in the na- 
tion with that conduct so advantageous to 
public liberty, which hasjustbeen mentioned? 
These are effects which we do not find, upon 
examination, that the power of o^owns has 
hitherto been able to produce in other coun- 
tries. 

In all slates of a monarchical form, we 

indeed see that those men whom their rank 

'and wealth, or their personal power of any 

kind, have raised above the rest of the people. 
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have formed combinations amons^ themselvcB 
to oppose the povrer of the monarch. But 
their views, we must observe, in forming* these 
combinations, were not by any means to set 
general and impartial limitations on the sove- 
reign authority. They endeavoured to render 
themselves entirely independent of that autho- 
rity ; or even utterly to annihilate it, according 
to circumstances. 

Thus we see that in all the states of ancient 
Greece, the kings were ut last destroyed and 
exterminated. The same event happened iu 
Ilaly, where in remote times there existed for 
a while several kingdoms, as we learn both 
from the ancient historians and poets. And in 
Rome, wc even know the manner and circum- 
stances in which such a revolution was brought 
about. 

In more modern times, we see the numerous 
monarchical sovereignties (which had been 
raised in Italy on the ruins of the Roman 
empire) successively destroyed by powerful 
factions; and events of much the same nature 
have at difTerent times taken place in the 
kingdoms established in the other parts of 
Europe. 

In Sweden, Denmark, and Poland, for in- 
stance, wc find the nobles reducing their 
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sovereigns to the condition of simple presidents 
over their assemblies^ — of mere ostensible beafU 
of the government. 

In Germany and in France, countries where 
the monarchs^ being possessed of considerable 
demesnes, were better able to maintain their 
independence than the princes just mentioned^ 
the nobles waged war against them^ sometimes 
singly and sometimes jointly ; and events 
similar to these have successively happened in 
Scotland^ Spain, and the modern kingdoms of 
Italy. 

In fine, it has only been by means of 
standing armed forces that the sovereigns of 
most of the kingdoms we have mentioned have 
been able^ in a course of time^ to assert the 
prerogatives of the crown. And it is only by 
continuing to keep up such forces, that, like 
the eastern monarclis, and indeed like all the 
monarchs that ever existed, they continue to 
be able to support their authority. 

How therefore can the crown of England, 
without the assistance of any armed force, 
maintain, as it does, its numerous prerogatives? 
How can it, under such circumstances, pre- 
serve to itself, the whole executive power in the 
state? For here we must observe, the crown 
in England does not derive any support from 

t 
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monarchs^ are in England divided inlo two 
assemblies ; and such^ it is necessary to add^ 
are the principles upon which this division is 
made^ that from it result^ as necessary conse- 
quences, the solidity and the indivisibility of 
the power of the crown. 

The reader may perceive that I have led 
himj in the course of this work^ much beyond 
the line, within which writers on the subject of 
government have confined themselves ; or 
rather, that I have followed a track entirely 
different from that which those writers have 
pursued. But as the observation just made, 
on the stability of the power of the crown in 
England, and the cause of it, is new in its 
kind, so do the principles from which its truth 
is to be demonstrated totally differ from what 
is commonly looked upon as the foundation of 
the science of politics To lay those princi- 
ples here before the reader, in a manner com- 
pletely satisfactory to him, would lead us into 
philosophical discussions on what really con- 
stitutes the basis of governments and power 
amongftt mankind, both extremely long^ and in 
a great measure foreign to the subject of this 
book. I shall therefore content myself with 
proving the above observations by facts ; 
which is more, after all, than political writers 
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usually undeilake to do with regard to their 
flpeculatiotis. 

As I chiefly proposed to show that the ex- 
tensive hberty the English enjoy is the result 
of the peculiar frame of their government, 
and occasionally to compare the same with the 
republican form^ I even had at first intended 
to confine myself to that circumstance, which 
both constitutes the essential difterence between 
those two forms of government, and is the 
immediate cause of English liberlyj — 1 mean 
the having placed all the exccotive anthority 
in the state out of the hands of those in whom 
the people trust. With regard to the remote 
canse of that same liberty /that is to say the sta- 
bihty of the power of the crown, the singular 
solidity, without the assistance of any armed 
force, by which this executive authority is so 
secured, I should perhaps have been silent, 
had I not found it absolutely necessary to men- 
tion the fact in this place, in order to obviate 
the objections which the more reflecting part 
of readers might otherwise have made, both to 
several of the observations before oflered to 
them, and to a few others which are soon to 
follow. 

Besides, I shall confess here, I have been 
several times under apprehensions, in the 
c c 
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»urse of this work, that the gcneralily of 
readers, misled by the similarity of naiues^ 
might put too extensive a construclion'upon 
what I said with regard to the usefulness of 
the power of the crown in England ; — that 
they might accuse or suspect me, for instance^ 
of attributing the superior advantages of the 
English mode of government over the republi- 
can form, merely to its approaching nearer to 
the nature of the monarchies established in the 
other parts of Europe, and of looking upon 
every kind of monarchy as preferable in itself 
to a republican government ; — an opinion 
which I do not by any means, or in any degree 
entertain ; I have too much afiection, or, if 
you please, prepossession, in favour of tbat 
form of government under which I was born ; 
and as I am sensible of its defects, so do 1 
know how to set a value upon the advantages 
by which it compensates for them. 

I therefore have, as it were, made haste to 
avail myself of the first upporlunity of explain- 
ing my meaning on this subject, — of indi- 
cating that the power of the crown in England 
stands u[)oa foundations entirely different from 
those on which the same power rests in other 
countries, — and of engaging the reader to 
observe (which for the present will suffice) 
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thatj as the English monarchy differs^ in iu 
nature and main foundations^ from every 
other, so all that is said here of its advantages 
is peculiar and contincd to it. 

But to come to the proofs (derived from 
facts) of the solidity accruing to the power of 
the crown in England, from the co-existence 
of the two assemblies which concur to form 
the English parliament, I shall first point out 
to the reader several open acts of these two 
houses^ by which they have by turns cfTeclually 
defeated the attacks of each other upon its 
prerogative. 

Without looking farther back for examples 
than the reign of Charles the Second, we sec 
that (he house of commons had, in that reign, 
begun to adopt the method of adding (or 
tacking, as it is commonly expressed) such bills 
as they wanted more particularly to have 
passed, to their money bills. This forcible 
use of their undoubted privilege of granting 
money, if it had been suffered to grow into 
common practice, would have totally destroyed 
the equilibrium that ought to subsist between 
them and the crown. But the lords took 
upon themselves the task of maintaining that 
equilibrium : they complained with great 
warmth of the several precedents that were 
c c 2 
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made by the commons, of the practice we 
mention : they insisted that bills should be 
framed " hi Ike old and decent way ofparlia' 
" ment .-'* and at last made it a standing 
order of their house, to reject, upon the sight 
of them all bills that are tacked to money 
biUs. 

Again^ about the thirty-first year of the 
same reign, a strong party prevailed in the 
house of commons ; and their eflorls were not 
entirely confined, if we may credit the histo- 
rians of those times, to serving their consti- 
tuents faithfully, and providing for the welfare 
of the stale. Among other bills which they 
proposed in their house, they carried one to 
exclude from the crown the immediate heir to 
it; an affair this, of a very high nature, and 
with regard to which it may well be questioned 
whetlier the legislative assemblies have a 
right to form a resolution, without the express 
and declared concurrence of the body of the 
people. But both the crown and the nation 
were delivered from the danger of establishing 
such a precedent, by the interposition of the 
lords^ who tlirew out the bill on the first 
reading. 

In the reign of king William the Third, a 
feir years after the Kevolution, attacks were 
1 
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made upon the crown from another quarter. 
A strong party was formed in the house of 
lords; and, as we may see in Bishop Burnet's 
History of his Own Times, they entertained 
very deep designs. One of their views, among 
others, was, to abridge the royal prerogative of 
calling parliaments, and judging of the proper 
times of doing it.* They accordingly framed 
and carried in their house a bill for Hscertain- 
ing the sitting of parliament every year: hut 
tlie bill, after it had passed in their house, was 
rejected by the commons, f 

Again, we find^ that a little after the acces- 
sion of king George the First, an attempt was 
made by a party in the house of lords, to wrest 
from (he crown a prerogative which is one of 
its finest flowers, and is, besides, the only check 

* Tliey, besides, proposetl to have uU iiioitey bills ttop- 
ped in their house, till they had procured the right of 
taxing, themselves, their own esUxtcs, and to have a com- 
mittee of lords, and a certain number of tlie commons, 
appointed to confer together concerning the stute of the 
nation ; '* which committee (says Bishop Burnet) would 
*^ sooD Irnvc grown to have been a coujicil of state, that 
" would Jiave brouglit all aSairs under their inspection, 
*' and never had been proposed but when the nation was 
" ready to break into civil wars." See Buraet's History, 
anno 1693. 

i Nov. 28, ISyS. 
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has on the (]aTip;erous views vvliich Ihat house 
(which may stop both money billsand all other 
bills) might be brought to entertain ; 1 mean 
the right of adding new members to it, and 
judging of ihe times when it may be necessary 
to do so. A bill was accordingly presented, 
and carried, in the house of lords^ for limiting 
the members of that house to a fixed number, 
beyond which it should not be increased; 
butj after great pains taken to ensure the 
success of this bilj^ it was at last rejected by 
the commons. 

In fine, the several attempts which a majo- 
rity in the house of commons have in their 
turn made to restrain, farther than it now is^ 
the influence of the crown arising from the 
distribution of preferments and other advan- 
tages, have been checked by the house of lords ; 
and all place-bills have^ from the beginning 
of this century, constantly miscarried in that 
house. 

Nor have these two powerful asaembJiefl only 
succeeded in thus warding off the open attacks 
of each other on the power of the crown. 
Their coexistence and the principles upon 
which they are severally framed, have been 
productive of another effect much more exten- 
sive, though at lirst less attended to,— I meftn 
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Ihe preventing oven the making of such at- 
tacks ; and in times too, when the crown was 
of itself incapable of defending its authority; 
the views of each house destroying, upon these 
occasions, the opposite views of the other, like 
those positive and negative equiti quantities (if 
I may be allowed the comparison) which 
destroy each other on the opposite sides of an 
equation. 

Of this we have several remarkable exam- 
ples : for instance, when the sovereign has 
been a minor. If we examine the history of 
other nations, especially before the invention 
of standing armies, we sliall find that the event 
we mention never failed to bo attended with 
open invasions of the royal authority, or even 
sometimes with complete and settled divisions 
of it. In England, on the contrary, whether 
we look at the reign of Richard 11. or that of 
Henry VI. or of Edward VI. we shall sec (bat 
the royal authority was quietly exercised by the 
councils that were appointed to assist those 
princes ; and, wlien lhc3' came of age, it was 
delivei*ed over to them undiminished. 

But notliing so remarkable can be alleged 
on this subject as the manner in which the two 
houses have acted upon those occasions, when 
the crown being without any present possessor. 
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liiey had il in their power, both lo settle it on 
what person they pleased^ and to divide aad 
distribute its ctrcctual prerogatives, in what 
manner, and to what set of men, Uiey might 
think proper. Circumstances hkc those we 
mention have never failed in other kingdoms^ 
to bring on a division ot the eilectual authority 
of the crown, or even of the state itself, li) 
Sweden, for instance (to speak of a kingdon) 
which has borne the greatest outward resem- 
blance to that of England), when queen 
Cliristina was put under a necessity of abdi- 
cating the crown, and it was transferred to 
the prince who stood next to her in the line of 
succession, the executive authority in the state 
was immediately divided, and eiliier distributed 
among the nobles, or asjijgned to the senate, 
into which the nohles alone could be admitted ; 
and the new king was only to be a president 
over it. 

After the death of Charles the Twelfth, who 
died without male heirs, the disposal of tlic 
crown (the power of which Charles the Ele- 
venth had found means to render again abso- 
lute) returned to the states, and was settled on 
tike princess Ulrica^ and tiie prince her hus- 
band. But the senate, at tlie same lime it 
thus settled the possession uf the crown 
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n^ain assumed to itself the cflcctual authoritv 
which had formerly belonged to it. The 
privilege of assembling the states was vested 
in that bwly. They also secured to themselves 
the power oi" inakin*^ war and peace and 
treaties with foreign powers,— the disposal of 
places, — the command of the army and of the 
fleel, — and the administration of the public 
revenue. Their number was to consist of 
sixteen members. The majority of votes was 
to be decisive upon every occasion. The only 
privilege of the new king was to have his vote 
reckoned for two : and if at any lime he 
should refuse to attend their meetings^ the 
business was nevertheless to be done as effec- 
tually and definitively without htm. 

But, in England, the revolution of the 
year 1689 was terminated in a manner totally 
different. Those who at that interesting 
epoch had the guardianship of the crown, — 
those in whose hands it lay vacant — did not 
manifest so much as a thought lo split and 
parcel out its prerogative. They tendered it 
to a single individual possessor, impelled as it 
were by some secret power operating upon 
thetn, without any salvo, without any article lo 
establish the greatness of themselves or of their 
fimilies. li is true^ those prerogatives de- 
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etruclive of public liberty, which the late king 
had assumed, were retrenched from the crown ; 
and thus far the two liouscs agreed. But a§to 
any attempt to transfer to other Imnds any part 
of the authority of the crown, no proposal was 
even made about it. Those branches of pre- 
rogative which were taken from the kingly 
office were annihilated, and made to cease to 
exist in the slate; and all the executive aulho- 
rity that was thought necessary to be continued 
\\\ the govern mcntj was, as before, left undi- 
vided in the crown. 

In the very same manner was the whole 
authority of the crown transferred afterwards 
to the princess who succeeded king William 
the Third, and who had no other claim to it 
but what was conferred on her by llie parlia- 
ment. And in the same manner again it was 
settled, a long time beforehand, on the princes 
of Hanover who succeeded her. 

There is yet one more extraordinary fact, to 
which I desire the reader to give attention. — 
Notwithstanding all the revolutions we men- 
tion, although parliament hath sat every year 
since the beginning of this century, and though 
Ihcy have constantly enjoyed the most unli- 
mited freedom both as to the subjects and 
the manner of their deliberations^ and number- 
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less proposals have in consequence been made, 
— yet such has been the efficiency of each 
house^ in destroyinjy, preventing, or quahfying^, 
the views of the other, that the crown lias not 
been oblio^ed during all that period to make 
use, even once, of its negative voice : and the 
last bill rejected by a king of England was 
that rejected by king William the Third in 
the year 1692, for triennial parliaments.* ♦ 
There occurs another instance yet more 
remarkalile of this forbearing conduct of the 
parliament in regard to the crown, to whatcvei* 
open or latent cause it may be owing, and 
how little their esprit de corps in reality leads 
them, amidst the apparcni heat sometimes of 
their struggles, to invade its governing execu- 
tive authority : i mean, the facility with which 
they have been prevailed upon to give up any 
essential branch of that authority, even after a 
conjunction of preceding circumstances had 
caused them to be actually in possession of it: 
a case this, however, that has not frequently 
happened in the English history. After the 
restoration of Charles the Second, for instance, 
the parliament, of their own accord, passed an 



* He aMcnlod a few years aflerwards to that bill, when 
several amendments had been made in it. 
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it, are even prevented from enterlaining 
thoughts of doing so. 

As another proof of the peculiar solidity of 
the power of the crown, in England, may be 
mentioned the facility, and saffty to itself and 
to (he state, with which it has at all limes 
been able to deprive any panicular siibJecU of 
their diflferent offices, however overgrown and 
even dangerous Iheir private power mifght 
seem to be. A very remarkable instance of 
this kind occurred when (he great duke of 
Marlborough was suddenly removed from all 
his employments : the following is the account 
given by dean Swift in his " History of Uie 
" four last Years of the Reign of Queen 
Anne." 

" As the queen found herself under a neccs- 
" sity either, on the one side, to sacrifice those 
*' friends, who had ventured their lives in 
*' rescuing her out of the power of some, whose 
'* former treatment she had little reason to be 
*' fond of, — to put an end to the progress *he 
'• had made towards a peace, and dissolve her 
" parliament ; or, on the other side, by re- 
" moving one person from so great a Irubt, to 
*' get clear of all her diflkullics at once ; her 
" ttwjesty determined upon the Inller expc- 
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" client, as the shorter and safer course ; and, 
" during the recess at Christmas^ sent theduke 
'' a letter, to tell him she liad no farther occa- 
'' sion for his service. 

*' There has not perhaps in the present age 
'' been a clearer instance to show the insta- 
" billty of greatness which is not founded on 
" virtue : and it may be an instruction to 
'^ princes who are well in the hearts of their 
" people, that the overgrown power of any 
*' particular person, although supported by 
" exorbitant wealth, can, by a little resolution, 

Ii " be reduced in a moment, without any dan- 

i '* gerous consequences. This lord, who was, 

r " beyond all comparison, the greatest subject 

L " in Christendom^ found his power, credit, and 

I " influence, crumble away on a sudden ; and 

L *' except a few friends and followers, the rest 

^^P|K' dropped oil in course, &c." (U. I. near the 
P end). 

^K The ease with which such a man as the 

^ duke was suddenly removed, dean Swift has 
explained by the necessary advantages of 
princes wlio possess the affection of their 
people, and the natural weakness of power 
which is not founded on virtue. However, 
these are very unsatisfactory explanations. 
Tlie history of Europe in former times, pre- 
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sents a conlinua) scries of examples to tbc 
contrary. We see in it numberless instances 
of princes incessantly engag^ed in resisting in 
the field the competition t>f the subjects in- 
vested with the eminent dignities of the realm, 
who were not by any means superior lo them 
in point of virtue, — or, at other times, living 
in a continual state of vassalage under some 
jMJwerfuI man whom they durst not resist, and 
•whose power, credit, and influence they would 
have found it far from possible to reduce in a 
moment, or critinble on a suddf^n, by the 
sending of a single letter, even though assisted 
iy a little resoluiioji, to use dean Swift^s ex- 
pressions, and without any dangerous conse- 
quences. 

Nay, certain kings, such as Henry (he 
Third of Prance, in regard to the duke of 
Guise, and James the Second of Scotland, in 
regard to the two earls of Douglas succes- 
sively, had at last, recourse to plot and assassi* 
nation ; and expedients of a similar sudden 
violent kind are the settled methods adopted 
by the eastern monarchs ; nor is it very sure 
that they can always easily do otherwise. 

Even in the present monardiics of Europe, 
notwithstanding the awful force by which ibt 
are outwardly supported, a discarded raraistcr 
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is Ihe cause of more or less anxiety to tlie go- 
verning authority ; efipecially if, through the 
lengtli of time he has been in office, he hap- 
pens to have acquired a considerable degree 
of influence. He is generally sent and con- 
fined to one of his estates in the country, 
which the crown names to him : lie is not 
allowed to appear al court, nor even in the 
metropolis ; much less is he sufTered to appeal 
to Ihe people in loud complaints, to make 
public speeches to the great men in the state, 
and intrigue among them, and, in short, to vent 
his resentment by those bitter, and sometimes 
desperate methods, which, in the constitution 
of this country, prove in a great measure 
harmless. 

But a dissolution of the parliament, that is, 
the dismission of the whole body of the great 
men in the nation^ assembled in a legislative 
capacity, is a circumstance in the English 
government, in a much higher degree remark* 
able and deserving our notice than the depriving 
any single individual, however powerful, of his 
public employments. When we consider in 
what an easy and complete manner such a 
dissolution is efiected in England, wc must 
become convinced that the power of the crown 
bears upon foundations of very uncommon. 
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though perhaps hidden^ strength ; especn 
if we attend to the several facts that take place 
in other countries. 

In France, for example, we find the crowa, 
notwithstanding the immense outward force by 
which it is surrounded^ to use the utmost cau- 
tion ia its proceedings towards the parliament 
of Paris; an assembly dniy of a judiciary 
nature, without any legislative authority or 
avowed claim, and which, in short, is very far 
from having the same weight in the kingdom 
of France as the English parliament has iu 
England. The king never repairs to that 
assembly, to signify his intentions, or hold a 
lit de justice, without the most overawing 
circumstances of military apparatus and pre- 
paration, constantly choosing to make his 
appearance among them rather as a general 
than as a king. 

And when the late king, Iiaving taken a 
serious alarm at the proceedings of this parlia- 
meat, at length resolved upon their dismission, 
he fenced himself, us it were, with his army ; 
and military messengers [were sent with every 
circumstance of secrecy and dispatch, who, at 
an early part of the day, and at the same 
hour, surprised each member in his own house, 
causing them scveraUy to retire to distant 
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parts of Uie country, which were prescribed 
to them without allowing them time to consider^ 
much less to meet^ and hold any consultation. 
But the person who is invested with the 
kingly office in England^ has need of no other 
weapon, no other artillery, than the. civil in- 
signia of his dignity to effect a dissolution of 
the parliament. He steps into the midst of 
them, telling them that they are dissolved ; 
and they are dissolved : — he tells them that 
they are no longer a parliament; and they 
are no longer so. Like the wand of Po- 
pilius, a dissolution instantly puts a stop to 
their warmest debates and most violent pro- 
ceedings. The peremptory words by which it 
is expressed have no sooner met their earsj 
than all their legislative faculties are be* 
numbed : though they may still be sitting on 
the same benches, they look no longer on 
themselves as forming an assembly ; they no 
longer consider each other in the light of 
associates or of colleagues. As if some strange 
kind of weapon, or a sudden magical effort 
had been exerted in the midst of them, all the 
bonds of their union are cut off; and they 
hasten away, without having so much as the 

K thought of continuing for a single minute the 

^_ duration of their assembly. 

I _ 
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To all these observations concerning (he 
peculiar solidity of tho aulhority of the crown 
in Ent^lanJ, 1 shall add another Ihat u 
supplied by the whole series of the English 
history ; which is, (hat though bloody bi-oils 
and difiturbnncea have often taken place in 
England, and war been often made a^instthe 
king, yet it has scarcely ever been done^ but 
by persons who positively and expressly laid 
claim to the crown. Even while Cromwell 
contended with an armed force against Charles 
the First, it was in the king's own name ttiat 
he waged war against him. 

The same objection might be expressed in 
a more general manner, and with strict truth, 
by saying that no war has been waged, in 
England, against the governing authority^ 
except upon national grounds ; that is to say^ 
either when the title to the crown has been 
doubtful^ or when general complaints, either 
of a political or religious kind^ have arisen 
from every part of the nation. As instances 
of such complaints, may be mentioned those 
that gave rise to (he war against king John, 
which ended in tlie passing of the Great 
Charter ; the civil wars in the reign of Charles 
the First; and Uic Revolution of the year 
1689. From the facts just mentioned, it may 
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also be observed as a conclasion, iliat the 
crown cannot depend on the great security we 
have been describing any longer than it con- 
tinues to fulfil its engagements to the nation^ 
and to respect ihose laws which form the com- 
pact between it and the people. And the im- 
minent dangers^ or at least the alarms and 
perplexities^ in which the kings of England 
have constantly involved themselves, whenever 
they have attempted to struggle against the 
general sense of the nation, manifestly show 
that all that has been above observed, con- 
cerning the security and remarkable stability 
somehow annexed to their office, is to be un- 
derstood, not of the capricious power of the 
man, but of the lawful authority of the head 
of the state. 



Second Pari of the Chapter. 

A. HERE is certainly a very great degree 
of singularity in all the circumstances we have 
been describing here; those persons who are 
acquainted with the history of other countries 
cannot but remark with surprise that sta- 
bility of the power of the English crown,~ 
that mysterious solidity, that inward binding 
strength with which it i^ able to carry on with 



406 



THE COKSTITUTlOn 



certainty its legal operations, amidst the cla- 
morous struggle and uproar wiih which it is 
commonly surrounded, and without the me- 
dium of any armed threatening force. To 
give a demonstration of the manner in which 
all these things are brought to bear and ope- 
rate^ it ii not^ as I said before, my design to 
attempt here; the principles from which such 
demonstration is to be derived^ suppose an 
inquiry into the nature of man, and of human 
affairs, which rather belongs to philosophy 
(though to a branch hitherto unexplored) than 
to politics ; at least such an inquiry certainly 
lies out of the sphere of the common science 
of politics. However, I had a very material 
reason for introducing all the above-mentioned 
facts concerning the peculiar stability of the 
governing, authority of England, inasmuch as 
they lead to an observation of a most impsr- 
tant political nature ; which is, that this sta- 
bility allows several essential branches of En- 
glish liberty to take place, which, without it, 
could not exist. For there is a very essential 
consideration to be made in every science, 
though speculators arc sometimes apt to lose 
sight of it, which is this — in order that thin^^ 
may have existence, they must be possibis; 
in order that political regulations of any kind 
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may obtain their effect, they must imply no di- 
rect contradiction, either open orhidden^tothe 
nature of things, or to the other circumstuncea 
of the government. In reasoning from this 
principle, we shall find that the stability of 
the governing executive authority in England, 
and the weight it gives to the whole machine 
of the state, have actually enabled the English 
nation, considered as a free nation, to enjoy 
several advantages which would really have 
been totally unattainable in the other states we 
have mentioned in former chapters, whatever 
degree of public virtue we might even suppose 
to have belonged to the men who acted in 
those states as the advisers of the people^ or^ 
in general, who were intrusted with the busi- 
ness of framing the laws. 

One of these advantages resulting from the 
solidity of the government is, the extraordinar}' 
personal freedom which all ranks of individuals 
in England enjoy at the expense of the go- 
verning authority. In the Roman common- 
wealth, for instance, we behold the senate in- 
vested with a number of powers totally des- 
tructive of the liberty of the citizens : and the 
continuance of these powers was, no doubt, 
in a great measure, owing to the treacherous 
remissness of those men to whom the people 
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(rusted for repressing them^ or evca to their 
detertnined resolutioa not to abridge those 
prerogatives. Yet, if we attentively consider 
the constant situation of aiTairs in that republic, 
wc shall iind^ that though we should suppose 
(hose persons to have been ever so truly at- 
tached to the cause of the people, it would not 
really have been possible for them to procure 
to the people, an entire security. The right 
enjoyed by the senate^ of suddenly naming a 
dictator witli n power unrestrained by any law, 
or of invesiiug the consuls with an authority 
of much the same kind, and tlie power it at 
times assumed of making formidable examples 
of arbitrary justice, were resources of which 
the republic could not, perhaps, with safety 
have been totally deprived: and though these 
expedients frequently were used to destroy the 
just liberty of the people, yet they were also 
very often the means of preserving the com- 
monwealth. 

Upon the same principle we should possibly 
find that the ostracism^ tliat arbitrary method 
of banishing citizens, was a necessary resource 
in the republic of Athens. A Venetian noble 
would perhaps also confess, that, however ter- 
rible the state inquisition, established in bis 
republic, may be even to the nobles themselves* 
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yet it would not be prudent entirely lo abolish 
it. And we do not know but a minisler of 
state in Prance, though ever so virtuous and 
moderate a man, would say the same with re- 
gard to secret imprisonments, the lettrcs de 
cachet, and other arbitrary deviations from the 
settled course of law, which often take place 
in that kingdom, and in the other monarchies 
of Europe. No doubt, if he was the man we 
suppose, he would confess that tlie expedients 
mentioned have in numberless instances been 
basely prostituted to gratify the wantonness 
and private revenge of ministers, or of those 
who had any interest with them ; but still 
perhaps he would continue to give it as hii 
opinion, that the crown, notwithstanding its 
apparently immense strength, could not avoid 
recurring at times to expedients of this kind ; 
much less could it publicly and absolutely re- 
nounce them for ever. 

It is therefore a most advantageous circum- 
stance in the English government, that its se- 
curity renders all such expedients unnecessary, 
and that the representatives of the people have 
not only been constantly willing to promote 
the public liberty, but that the general situa- 
tion of affairs has also enabled them to carry 
their precautions so far as they have done. 
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And indeed, when we consider what preroga^' 
tives the crown^ in England^ has implicitly 
renounced ; — that, in consequence of the 
independence conferred on the judges, and of 
the method of trial by jury, it is deprived of 
all means of influencing the settled course of 
the law both in civil and criminal matters ; — 
that it has renounced all power of seizing the 
property of individuals, and even of restrain- 
ing in any manner whatsoever, and for the 
shortest time, the liberty of their persons ; — 
we do not know which we ought most to ad- 
mire, whether the public virtue of those who 
have deprived the supreme executive power 
of all those dangerous prerogatives, or the 
nature of that same power, which has enabled 
it to give them up without ruin to itself, — 
whether the happy frame of the English go- 
vernment, which makes those in whom the 
people trust, continue so faithful to the dis- 
charge of their duty, or the solidity of that 
same government, which can afford to leave 
to the people so extensive a degree of 
freedom. 

Again, the liberty of the press, that great 
advantage enjoyed by the English nation, 
docs not exist in any of the other monarchic* 
of Europe, however well established their 
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power may at first seem to be ; and it might 
even be demonstrated that it cannot exist in 
them. The most watchful eye, we see, is 
constantly kept in tho-se monarchies upon 
every kind of publication ; and a jealous at- 
tention is paid even to Ihc loose and idle 
speeches of individuals. Much unnecessary 
trouble (we may be apt at first to think) is 
taken upon this subject; but yet if we con- 
sider how uniform is the conduct of all those 
governments, how constant and unremitted 
are their cares in those respects, we shall be- 
come convinced, without looking farther, that 
there must be some sort of necessity for their 
precautions. 

In republican states, for reasons which are 
at bottom the same as in the before-mentioned 
governments, the people are also kept under 
the greatest restraints by those who are at the 
head of the state. In the Roman common- 
wealth, for instance, the liberty of writing 
was curbed by the severest laws : with regard 
to the freedom of speech, things were but 
little better, as we may conclude from several 
facts ; and many instances may even be pro- 
duced of the dread with which the private 
citizens, upon certain occasions, communicated 
Iheir political opinions to the consuls^ or to 
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the senate. In the Venetian republic, the 
preas is most strictly watched : nay, to forbear 
to speak in any matter whatsoever of the con- 
duct of the government is the fundamental 
maxim which they inculcate on the minds of 
the people throughout their dominions. 

With renpect therefore to this point, it may 
again be looked upon as a most advantageous 
circumstance in the English government^ that 
those who have been at the head of the people 
have not only been constantly disposed to 
procure the public liberty, but also that they 
have found it possible for them to do so ; and 
that the remarkable strength and steadiness of 
the government have admitted of that extensive 
freedom of speaking and writing which the 
people of England enjoy, A most advanta- 
geous privilege this ! which, aflbrding to 
rvery man a mean of laying hts complaints 
before the public, procures him almost a cer- 
tainty of redress against any act of oppression 
that he may have been exposed to : and which 
leaving moreover, to every subject a right to 
give his opinion on all public matters, and, by 
thus influencing the sentiments of the nation, 
to influence those of the legislature itself (which 
is sooner or later obliged to pay a deference 
to them), procures to him a sort of legislalire 
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authority of a much more efTiracious and be- 
neficial nature than any formal right he might 
enjoy of voting by a mere ycrt or way, upon 
general propositions suddenly offered to him, 
and which he .could have neither a share in 
framing, nor any opportunity of objecting to 
and modifying. 

Such a privilege, by supporting in the peo- 
ple a continual sense of their security, and 
affording them undoubted proofs that the go- 
vernment, whatever may be its form, is ulti- 
mately destined to ensure the happiness of 
those who Hyc under it, is both one of the 
greatest advantages of freedom, and its surest 
characteristic. The kind of security, as to 
their persons and possessions, which subjects, 
who are totally deprived of that privilege, 
enjoy at particular times under other govern- 
ments, perhaps may entitle them to look upon 
themselves as the well administered property 
of masters who rightly understand their own 
interests ; but it is the right of canvassing 
without fear the conduct of those who arc 
placed at their head, which constitutes a free 
nation.* 

* If we consider the ^teat advamage« to public liberty 
which result trorn the ineUtuLion of the trial by jury* and 
from the liberty of the press, we shall imd England to he 
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claims which they soon found to prove «o hos- 
tile to their security ; in short, they have ever 
found it impracticable to place an unreserved 
trust in public meetings of this kind. 

We may here name Cromwell, as he was 
supported by a numerous army, and possessed 
more power than any foreign monarch who 
has not been secured by an armed force. 
Even after he had purged, by the agency of 
colonel Pride and two regiments, the parlia- 
ment that was silting when his power became 
settled, thereby thrusting ontall his opponents 
to the amount of about two hundred, he soon 
found his whole authority endangered by the 
proceedings of those who remained, and was 
under a necessity of turning them out in the 
military manner with which every one is ac- 
quainted. Finding still a meeting of this 
kind highly expedient to legalise his military 
authority, he called together that assembly 
which was called Barebone's parliament. He 
had himself chosen the members of this parlia- 
ment, to the number of about a hundred 
and twenty, and they had severally received 
the summons from him ; yet notwithstanding 
this circumstance, and the total want of per- 
sonal weight in most of the members, he begun 
in a very few months, and in the mi^dtt of bin 
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pect to the Roman senate ; and that assembly, 
which the prepossession of the people^ who 
looked upon it as the ancient remains of the 
republic^ had made it expedient to continue, 
were not suffered to assemble but under the 
drawn scymitars of the praetorian guards. 

Even the kings of France, though their 
authority is so unquestioned, so universally 
respected, as well as strongly supported, have 
felt frequent anxiety from the claims and pro- 
ceedings of the parliament of Paris, an assem- 
bly of much less weight than the English par- 
liament. The alarm has been mentioned 
which Louis XV, at last expressed concerning 
their measures, as well as the expedient to 
which be resorted, to free himself from their 
presence. And when his successor thought 
proper to call again this parliament together, 
a measure highly prudent in the beginning of 
his reign, every jealous precaution was at the 
same time taken to abridge those privileges of 
deliberating and remonstrating, upon which 
any distant claim to, or struggle for a share of 
the supreme authority, might be grounded. 

It may be objected that the pride of kings 
or single rulers makes them averse to the 
existence of assemblies like those we mention, 
and despise the capital services which they 
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might derive from them for the good govern- 
ment of their kingdoms. I grant it may in 
some measure be so. But if we inquire into 
tbe general situation of affairs in different 
states, and into the examples with Tvhich their 
history supplies us, we shall also find that the 
pride of those kings agrees in the main with 
the interest and quiet of their subjects, and 
that their preventing the assemblies we speak 
of from meeting, or, when met, from assum- 
ing too large a share in the management of, 
public affairs, is, in a g^eat measure, matter of| 
necessity. 

We may therefore reckon it as a very great 
advantage, that in England, no soch necessity 
exists. Such is the frame of the government, 
that the supreme executive authority can both 
give leave to assemble, and show the most un- 
reserved trust, when assembled, to those two 
houses which concur together to form tbe 
legislature. 

These two booses, we see, enjoy tbe tnbu 
complete freedom in their debates, wfaetiier 
the subject be grievances, or regulations con- 
cerning government matters of any kind: no 
restriction whatever is laid upon them ; they 
may start any subject they please. The trwmn 
it not to take any notice of their deliberations : 
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its wishes^ or even its name^ are not to b6 
introduced in the debates. And, in short, what 
piakes the freedom of deliberating, exercised 
.by the two houses, really unlimited is, the privi- 
lege, pr sovereignty we may say, enjoyed by 
feach witliin its own walls in consequence of 
.which, nothing done or said in parliament is 
to be questioned in any place out of parlia- 
ment. Nor will it be pretended by those per- 
sons who arc acquainted with the English 
history, that these privileges of parliament we 
mention are nominal privileges, only privileges^ 
oipon paper, which the crown has disregarded 
whenever it has thought proper, and to the 
violations of which the parliament have used 
very tamely to submit. That these remark- 
able advantages, this total freedom from any 
^compulsion or even fear, and in short, this 
.unlimited liberty of debate, so strictly claimed 
by the parliament, and so scrupulously allowed 
by the crown,— should be exercised, year after 
year, during a long course of time, without 
producing the least relaxation in the execution 
.of the laws, the smallest degree of anarchy, — 
.are ccrtaiply yety singular political phseno- 
.nienn. 

it may be said, that the remarkable solidity 
llie governing executive authority, in Euf- 
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form, til] I had introduced the very essential ob- 
servation contained in this chapter, which isj that 
the power of crowns, in other monarchies, has 
not been able^ by itself^ to produce the same 
effects it has in England^ — that is^ has not 
been able to inspire the great men in the state 
with any thing like that salutary jealousy we 
mention^ nor of course to induce them to unite 
in a real common cause with the rest of the 
people. In other monarchies, those men who, 
during the continuance of the public distur- 
bances, were at the head of the people^ finding 
it in their power, in the issue, to parcel out, 
more or less, the supreme governing authority 
(or even the state itself), and to transfer the 
same to themselves, constantly did so, in the 
same manner, and for the very same reasoas, 
as it happened in the ancient commonwealths; 
those monarchical governments being in 
reality^ so far as that, of a republican nature: 
and the governing authority was left, at the 
conclusion, in the same undefined extent it had 
before. But in England, the great men in the 
nation finding themselves in a situation esset^* 
tially different, lost no time in pursuits like 
those in which the great men of other countries 
used to indulge themselves on the occasion we 
mention. Every member of the legislature 
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pbihly perceived, from the g^neraf aspect of 
affairs, and his feelings, that the supreme 
executive authority rh the state mu«t in the 
issue fall somewhere undivided, and continue 
so; and being moreover sensible, that neither 
personal advantages ofany kind, nor the povrer 
of any faction, but the law alone, could after- 
M^rds be an effectual restraint upon its mo- 
tions^ they had no thought or aim left, except 
to frame with care those laws on which their 
own liberty was to continue to depend, and ta 
restrain a power which they judged it so im^ 
practicable to transfer to themselves or their 
party, or to render themselves independent of. 
These observations 1 thought necessary to be 
added to those in the fifteenth chapter, to 
which I now refer tlie reader. 

Nor has the great freedom of canvassing 
political subjects we have described, been 
limited to the members of the legislature, or 
confined to the walls of Westminster, that it, 
to the exclusive spot on which the two hotUM 
meet : the like privilege is allowed to thcoth«r 
orders of the peopfc ; and a full scope is given 
to that spirit of party, and a complete security 
ensured to those numerous and irregular 
meetings, which, especially when directed to 
matters of government, create so muchtsneasi- 
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noss in the sovereigns of other countries. In- 
dividuals even may^ in such meetings, take an 
active part for procuring the success of those 
public steps which they wish to see pursued ; 
they may frame pelitionB to be delivered to the 
crowDi or to both houses, cither to procure 
the repeal of measures already entered upon 
by government, or to prevent the passing of 
such as are under consideration, or to obtain 
the enacting of new regulations of any kind : 
they may severally subscribe their names to 
such petitions : the law sets no restriction on 
their numbers ; nor has it, we may say, taken 
any precaution to prevent even the abuse that 
might be made of such freedom. 

That mighty political engine, the press, is 
also at their service ; they may avail themselves 
of it to advertise the time and place, as well as 
the intent, of the meetings, and moreover to 
set oiTand inculcate the advantaffes of those 
notions which their wish is to see adopted. 

Such meetings may be repeated ; and every 
individual may deliver what opinion he pleases 
on the proposed subjects, though ever so directly 
j^pposite to the views or avowed designs of the 
government. The member of the legislature 
may, if he chooses, haveadmittanceamongthem. 
and again enforce th^sc topics which have not 
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obtained the success he expected, in that house 
Id which he belongs. The dis&ppointcd stales- 
man^ the minister turned out^ also find the 
door open to them : they may bring in the 
whole weight of their influence and of their 
connexions ; they may exert every nerve to 
enlist the assembly in the number of their 
supporters ; they are bidden to do their worst: 
they fly through the country from one place of 
meeting to another : the clamour increases ; 
the constitution, one may think, is going to be 
shaken to its very foundations: — hut these 
mighty struggles, by some means or other, 
always find a proportionate degree of re-action ; 
new difficulties, and at last insuperable impe- 
diments, grow up in the way of those who 
would take advantage of the general ferment 
to raise themselves on the wreck of the go- 
verning authority : a secret force exerts iUelf, 
which gradually brings things back to a state 
of moderation and calm ; and that sea so 
stormy, to appearance so deeply agitated, con- 
stantly stops at certain limits which it seems as 
if it wanted the power to pass. 

The impartiality with which justice is dealt 
to all orders of men in England, is also in great 
measure owing to the peculiar stability of the 
government : the very remarkable, high 
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degree, to which this impartiahty is carried, is 
one of those things, which, being impossible 
in other countries, are possible under the 
government of this country. In the ancient 
commonwealths, from the instances that have 
been introduced in a former place, and from 
others that might be quoted, it is evident that 
no redress was to be obtained for the acts of in- 
justice or oppression committed by the men pos- 
sessed of influence or wealth, upon the inferior 
citizens. In the monarchies of Europe, in 
former times, abuses of a like kind prevailed 
to a most enormous degree. In our days, not- 
withstanding the great degrees of strength 
acquired by the diRerent governments, it is 
matter of the utmost difficulty for subjects of 
the inferior classes to obtain the remedies of 
the law against certain individuals; in some 
countries it is impossible, let the abuse be ever 
so flagrant; an open attempt to pursue such 
remedies being moreover attended with danger. 
Even in those monarchies of Europe in which 
the government is supported both by real 
strength, and by civil institutions of a very 
advantageous nature, great differences prevail 
between individuals in regard to the facility of 
obtaining the remedies of the law : and to 
seek for redress, is at best, in many cases, so 
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exists between the English governrncnt and 
those of other countries, and that its power is 
founded on causes of a distinct nature. Indi- 
viduals of the most exalted rank do not enter- 
tain so much as the thought to raise the 
smallest direct opposition to the operation of 
the law. The complaint of the meanest sub- 
ject, if preferred and supported in the usna! 
way^ immediately meets with a serious regar^. 
The oppressor of the most extensive influence, 
though in the midst of a train of retainers^ 
nay, though in the fullest flight of his career 
and pride, and surrounded by thousands of 
applauders and partisans, is stopped short at 
the sight of the legal paper which is delivered 
into his hands ; and a tipstaff is sufficient to 
bring him away, and produce him before the 
bench. 

Such is the greatness, and such the unin- 
terrupted prevalence of the law ;* such is, in 
short, the continuity of omnipotence, of resist- 
less superiority, it exhibits, that the extent of 
its effects at length ceases to be a subject of 
observation to the public. 

Nor are great or wealthy men to seek for 
redress or satisfaction of any kind, by any 
other means than such as arc open to all; even 
• Lex magjia est, cljrravalehii. 
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the slanding force it has at iU disposal : the 
following are his expressions : '' To a sove- 
*' reign who feels himself supported, not only 
" by the natural aristocracy of the country, 
'' but by a well regulated standing army, the 
" rudest, the most groundless^ and the most 
'' Iicentiou8 remonstrances can give little dis- 
" turbance. He can safely pardon or neglect 
^' them, and his consciousness of his superiority 
" naturally disposes him to do so. That 
" degree of liberty xvkich approaches to licen- 
'* tiousne88y can be tolerated only in countries 
" where the sovereign is secured by a well 
" regulated standing armyJ'^ 

The above positions are grounded on the 
notion, that an army places in the hands of 
the sovereign an united irresistible strength^ a 
strength liable to no accidents, difliculties, or 
exceptions ; a supposition this, which is not 
conformable to experience. If a sovereign 
was endued with a kind of extraordinary 
power attending on his person, at once to lay 
under water whole legions of insurgents, or to 



* The author's design, in the whole pasaage, is to show 
that standing armies, under proper restrictions, cannot be 
hurtful to public liberty \ and may in some cases be use- 
ful to it, by freeing the sovereign from any troublesome 
jealousy in regard to this liberty. 
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of (he precautions and state-craft of rulers, 
in those governments which are secured by 
standing armed forces. Mixing the troops 
formed of natives with foreign auxiliaries, 
dispersing them in numerous bodies over the 
country, and continually shifting their quar- 
ters, are among the methods that are used; 
which it does not belong to onr subject to 
enuroerate, any more than the extraordinaTy 
Expedients employed by the eastern monarchs 
for the same purposes. But one caution, 
very essential to be mentioned here^ and 
which the governments we allude to never 
fail to take before every other^ is, to retrench 
from their unarmed subjects a freedom which, 
transmitted to the soldiery, would be attended 
with such fatal consequences ; hindering such 
bad examples from being communicated to 
those in whose hands their power and life 
are trusted, is what every notion of self pre- 
servation suggests to them : every weapon is 
accordingly exerted to supprORs the rising and 
Bpi*eading of so awful a contagion. 

In general, it may be laid down as a maxim^ 
that, where the sovereign looks to his army 
for the security of his person and authority^ 
the same military laws by ^Vhich this army is 
kept together, must be extended over the 
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B greater or less degree of submission from the 
rest of the people.* 

> In the beginning of the passage which is here exd* 
mined, tlie author says, " Where the sovereign iahimscir 
•■ the general, and the principal nobility and gentry of 
" the country are the chief officers of the army,— where 
** the military force is placed under the command of 
" those who have the greatest interest in the support of 
" the civil authority^ because they have the greatest 
" share of that authority,— a stan^ling army can never he 
" dangerous to liberty. On tlie contrary, it may in some 
tt cases be favourable to Uberty," ^. In a country bo 
circumstanced, a standing army can never be dangerous 
to liberty ; no, not the liberty of those principal nobility 
and gentry, especially if they have wit enough to form 
combinations among themselves against the sovereign. 
Such a union as is here mentioned, of the civil and mili- 
tary powers, in the aristocratical body of the nation, leaves 
both the sovereign and the people without resource. If 
the former kings of Scotland had adopted the expedient 
of a standing army, and had trusted this army, thus de- 
frayed by them, to those noblemen and gentlemen who 
had rendered themselves hereditary admirals, hereditary 
high-stewartU, hereditary high- constables, hereditary 
great chamberlains, hereditary justices-general, heredi- 
tary sherifiij of counties, Arc. they would have ill repaired 
the disorders under which the government of their coun- 
try laboured : they would only have supplied these no- 
bles with fresh weapons against each other, against the 
sovereign, and against the people. 

If those members of the British parliament, who some- 
times make the whole nation resound with the clamour 
of iheir dissensions, had an army under their command 
F F 
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liberty ot' the subject, which is supposed to be 
unbounded. All the actions of an individual 
are supposed to be lawful, till that law is 
pointed cot which makes thecn to be otherwise. 
The onus probandi is here transferred from 
the subject lo the prince. The subject is not 
at any time to show the grounds of his con- 
duct. ^Vben the sovereign or magistrate 
think proper to exert theaiselves^ it is their 
business lo find out and produce the law in 
Ikeir own favour^ and the prohibition against 
tbe subject* 



* 1 ahdK take the Ubcrtj to mention another fact ref • 
pectxBg Biyvlf^ M it may serre to elucidate the above 
otncmlioBt, or at least my macDer of exprt»stng tliem. 
I remember, wben I wa« beginning to pay attencioo co 
the opentSooB of the En^Iitb gOTemment, I wai under a 
| ii c | W i m miu M of i|iii>fi t iniiTii rj nature to that of a gen- 
llcmtn whose (fflnoai have been discusced ; I used to 
take it lor granted ^at CTcry artacfe of liberty the sub- 
ject enjoys IB tUc cottniry was grounded upon some {m>* 
utnre lav by which tliu Cberty waa ensured to him. Iiij 
r^aid to the freedom oT the pMss, I bad no doubc tftiai^' 
it vas «o, and that th«ne tuted aona particuUr Uv. oT' 
ntfacr Mriaa of laws or legiilatiTe pangrapks, by which 
this ftcedom waa defiaed and carefoDy cecured : and 
the iibcTtT of writing happetied at that ume to be earned 
y^ty iar, and to excite a great deal of aiienlion (tha 
ooisc about the Middkoexclcctioo had not yete ut rid td ), 
I particularty wished to aee tho«e \wtn 1 sitpposad, no* 
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Tliis kind of law principle, owing to the 
general spirit by which all parts of the govern- 
ment are influenced, is even carried so far 
that any quibble, or trifling circumstance, by 
which an offender may be enabled to step 
aside and escape, though ever so narrowly, the 
reach of the law, will screen him from punish- 
ment, let the immorality or intrinsic guilt of 
his conduct be ever so openly admitted.* 



b 



doubting that there must be something remarkable in the 
wording of them. I looked into those law books which 
I could meet with; such as Jacobus aiul Cunningham's 
L-aio IHciionnrieSy Wood's Institutes^ and judge Black« 
stone's Commentaries. I also found means to have a 
sight of Comyn's Digest of the Laws of England, and I 
was again disappointed : this author, though the work 
consists oi Bve folio volumes, had not had, any more than 
the authors just mentioned, room to spare for the into* 
resting law I was in search of. At length It occurred to 
me, that this liberty of the press was grounded upon Its 
not being prohibited ; — that this want of prohibition was 
the sole, and »t the same time solid, foundation of it. This 
led me, when I afterwards thought of writing upon the 
government of this country, to give that- definition of the 
freedom of the press which is contained in pp. 290, *29l ; 
adding to it the important consideration, that all actions 
respecting publications are to be decided by a jury. 

* A number of instances, some even of a ludicrous 
kind, might be quoted in support of the above observa- 
tion. Even a trifling flaw in tha mere words of an in* 
dJctroent is enough to make it void. 

X 
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V- The foundation of that law-principle, or 
doctrine^ which confines the exertion of the 
power of the government to such cases only 
as are expressed by a law in being, was laid 
when the Great Charter was passed ; this re- 
striction was implied in one of those general 
impartial articles which the barons united with 
the people to obtain from the sovereign. The 
crowD, at that time^ derived from its foreign 
dominions that stability and inward strength 
(in regard to the English nation), which are 
now in a secret hidden manner annexed to the 
civil branch of its office, and which, though 
operating by different means, continue to 
maintain that kind of confederacy against itj 
and union between the different orders of the 
people. By the article in Magna Ckarta 
here alluded to^ the sovereign bound himself 
neither to go, nor send, upon the subject^ 
otherwise than by the trial of peers, and the 
law of the land.* This article was, however, 
afterwards disregarded in practice, in conse- 
quence of the lawful efficiency which the king 
claimed for his proclaffiaiions, and especially 
by the institution of the court of Star- chamber, 
which grounded its proceedings not only upon 
these proclamations, but also upon the parti- 
* Se€ page 27 of this work. 
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cular rules it chose to frame within itself. By 
the abolition of this court (and also of the 
court of High Commission) in the reign of 
Charles llie First, the above provision of the 
Great Charter vras put in actual force ; and 
it has appeared by the event, that the very 
extraordinary restriction upon the governing 
authority ue are alluding to, and its executiou, 
are no more than what the intrinsic situation 
of things, and tlie strength of the constitution^ 
can bear.* 

The Jaw-doctrine we have above described, 
and its being strictly regarded by Ihe bigb 
governing authority, 1 take to be the most 
characteristic circumstance in the English go- 

• The court of Star-chamber wb« like a court of equity 
in regard to criminal matters ; it took upon itf^lf to de- 
cide upon ihoee cases of offence upon which the usual 
courts of law, when uninfluenced by the crown, refuted 
to decide, either on account of the silence of the laws in 
being, or of the particular rules they had cfitablishcd 
within themselves; which is exactly the office of the 
court of Chancery (and of the Exchequer) in regard to 
matters of property. The great usefulness of courts of 
this kind has caused the courts of Equity, in regsrd to 
civi] matters, to be supported and Continued ; but expe- 
rience has shown, that no essential inconvenience can 
arise from the subject being indulged with the very great 
freedom he has acquired by the total abolition of all ar- 
bitrary or provisional courts in regard to crimtnal matters. 
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vernment, and the most pointed proof that can 
be g'iven of the true freedom which is the conse- 
quence of its frame. The practice of the 
executive authority thus to square its motions 
upon such laws^ and such only, as are ascer* 
tained and declared before-hand, cannot be the 
result of that kind of stability which the crovrn 
might derive from being supported by an 
armed force, or, as the above-mentioned au- 
thor has expressed it, from lhesoverei«;n being 
the general of an army ; such a rule of acting 
is even contradictory to the office of a general: 
the operations of a general eminently depend 
Ffor their success, on their being sudden, un- 
foreseen, attended by surprise. 

In general, the stability of the power of 
tlie English crown, cannot he the result of that 
kind of strength which arises from an armed 
force ; the kind of strength which is conferred 
by such a weapon as an army^ is too uncertain^ 
too complicate, too liable to accidents : in a 
word, it falls in6nitely short of the degree of 
steadiness^ necessary to counterbalance, and 
at last quiets those extensive agitations in the 
^people which sometimes seem to threaten the 
[destruction of order and government. An 
army, if its support be well directed, may be 
useful to prevent this restlessness in the people 
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reigned, equal to that of a Domitian or aCom- 
modus, an Amurath or a Bajazet ; nay, it even 
was superior, if we consider the steadiness and 
outward show of legality with which it was 
attended throughout. 

The stand which the kings of the house of 
Stuart were able to make, though unarmed^ 
and only supported by the civil authority of 
their office^ during a long course of years, 
against the restless spirit which began to ac- 
tuate the nation^ and the vehement political 
and religious notions that broke out in their 
time, is still more remarkable than even the 
exorbitant power of the princes of the house 
of Tudor, during whose reign prepossessions 
of quite a contrary nature were universal. 

The struggle opened with the reign of 
James the First : yet he peaceably weathered 
the beginning storm^ and transmitted his au- 
thority undiminished to his son, Charles the 
First, indeed, was at last crushed under the 
ruins of the constitution : but if we consider 
that, after making the important national con- 
ccs^ons contained in the Peiilion of Rights 
he was able, single and unarmed, to maintain 
his ground without loss or real danger, during 
the space of eleven years (that is, till the year 
1^)), wc shall be inclined to think that, had 
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been for the assistance of the prince of Orange, 
the event would certainly have been postponed 
for a few years. That authority on which 
James relied with so much confidence, was not 
annihilated at the time it was^ otherwise than 
by a ready and considerable armed force bein^ 
brought against it from the other side of the 
sea, — like a solid fortress, which, though with- 
out any visible outworks requires, in order to 
be compelled to surrender^ to be battered with 
cannon. 

If we look into the manner in which this 
country has been governed since the Revolu- 
lion^ we shall evidently see that it has not been 
by means of the army that the crown has been 
able to preserve and exert its authority. It is 
not by means of their soldiers that the kings of 
Great Britain prevent the manner in which 
elections are carried on, from being hurtful to 
them ; for these soldiers must move from the 
places of election one day before such elections 
are begun, and not return till one day after 
they are finished. It is not by means of their 
military force that they prevent the several 
kinds of civil magistracies in the kingdom 
from invading and lessening their prerogative ; 
for this military force is not to act till called for 
by these latter, and under their direction. It 
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To the above facts concerning the pre- 
eminence of the 6ivil over the military power 

could meet with. The following part of the affair is still 
more remarkable. 

Upon application made by lieutenant Frye, sir John 
Willes, lord chief justice of the Common Pleas, issued 
his writ against admiral Ma3rne, and capt. RentonCi two 
of the persons who had composed the above court- 
martial, who happened to be at that time in England, and 
were members of the court-martial that was then sitting 
at Deptford, to determine on the af&ir between admirals 
Matthews ^d Lestock, of which admiral Mayne was also 
president ; and they were arrested immediately afler the 
breaking up of the court. The other members resented 
bi^y what they thought an insult : they met twice on 
the subject, and came to certain resolutions, which the 
judge-advocate was directed to deliver to the Board of 
Admiralty, in order to their being laid before the king. 
In these resolutions they demanded " satisfaction for the 
** high insult on their president, from all persons, how 
" high soever in office, who have set on foot this arrest, 
" er in any degree advised or promoted it " — moreover 
complaining, that, by the said arrest, " the order, disci- 
" plm'e, and government of his majesty's armies by sea 
" were dissolved, and the statute 13 Car. II. made null 
« and void.'* 

The altercations on that account lasted some months. 
At length the court-martial thought it necessary to sub- 
mit ; and they sent to lord chief justice Willes a letter 
signed by the seventeen officers, admirals, and comman- 
ders who composed it, in which they acknowledged that 
" the resoiutumsoftke 16/A and 2\stqfMayy ivere unjust 

G G 
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at large, it is needless to add that all ofTences 
committed by persons of the military profes- 
sion, in regard to individuals belonging to the 
otber classes of the people^ are to be deter- 
mined upon by the civil judge. Any use they 
may mnke of their force, unless expressly 
authorized and directed by the civil magistrate, 
let the occasion be what it may, makes them 
liable to be convicted of murder for any life 
that may have been lost. To allege the duties 
or customs of their profession in extenuation 
of any offence^ is a pJea which the judge will 
not so much as understand. Whenever 
claimed by the civil power, they must be deli- 
vered up immediately. Nor can it, in general, 
be said that the countenance shoivn to the 
military profession by the ruling power in the 
state has constantly been such as to inspire the 
bulk of the people with a disposition tamely to 



" and unwarrantabk, and do ask pardon of ku lonUkipt 
" and the whole court of Common PktUy Jbr i/te indigniiy 
" offered to Him and the court'' 

This letter judge Willcs read in the opcu court, and 
directed the same to be registered in tiie RcmemBranet: 
Officer ** M a memorial to th* present and future ages^ that 
" vohoever set themselves above the lato^ toiU in the cnd,Jind 
** therudoes mlMaken,^ The letter from the court-martial, 
and judge Willes'i acceptation, were ioaertcd in the next 
Gazette, l5th November 1746. 
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bear their acts of oppression, or to raise in 
raag^istratcs and juries any degree of prepos- 
session sufficient to lead them always to deter- 
mine with partiality in their favour.* 

The subjection of the military to the civil 
power^ carried to that extent it is in England, 
is another characteristic and distinctive circum- 
stance in the English government. 

It is sufficiently evident that a king docs not 
look to his army for his support^ who takes so 
little pains to bribe and unite it to his interest. 

In general, if we consider all the different 
circumstances in the English government, we 
shall find that the army cannot procure to 
the sovereign any permanent strength, — any 
strength upon which he can rely, — and from 



* The reader may see, in the publications of the year 
1770, tlic clamour that was raised on account of a gene- 
ral in tlic army ,(gen. GaoseU) having availed himself of 
the vicinity of his soldiers to prevent certain flheriff's offi- 
cers from executing an arrest upon his per<;oii^ at White- 
hall. It however appeared that the general had dane 
nothing more than put forth a few of his men, in order lo 
perplex and astonish the sheriff's officers ; and in tlie 
mean time lie too& an opportunity for himself to slip out 
of the way. The violent'claniour we mention was no doubt 
owing to the party spirit of the time ; but it nevertheless 
shows what the notions of the bulk of the people were on 
the subject. 

G G 2 
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powerful this army might be^ the more ade- 
quate^ seemingly^ from its numbers^ to the 
task it is intended for^ the more open it would 
he to the danger we mention. 

Of this, James the Second made a very re- 
markable experiment. He had augmented 
his army to the number of thirty thousand. 
But when the day came in which their sup- 
pent was to have been useful to him, some 
deserted to the enemy; others threw down 
their arms ; and those who continued to stand 
together^ showed more inclination to be spec- 
tators of, than agents in the contest. In short, 
he gave all over for lost, without making any 
trial of their assistance.* 

* The army made loud rejoicmr> on the day of the ac* 
^ittal of the bishops, even in the presence of the king, 
who had purposely repaired to Hounslow Heath on that 
day. He had not been able to bring a single regiment to 
declare an approbation of his measures in regard to the 
test and penal statutes. The celebrated ballad Lero Itro 
iiUilndero, which is reported to have had such an influence 
on the minds of the people at that time, and of which 
bishop Burnet says, " neoer perhaps so slight a thing had 
" ao great an effect,** originated in the army : " the whole 
" armyt and at last people both in city and country^ vxre 
" perpetually singing it," 

To a king of England, engaged in a project against 
public liberty, a numerous army ready formed before- 
hand, must; in the present situation of things, prove a 



456 



THE CONSTITUTION 



li is from the civil branch of its office the 
crown derives that strength by which it sob- 
dues even the niililary power, and keeps it in a 
state of subjeclion to the laws^ unexampled in 
any other country. It is from a bappy arrange- 
ment of things it derives that uninterrupted 
steadiness^ that indivisible sohdity, which pro- 
cure to the subject botli so certain a protection, 
and so extensive a freedom. It is from the 
nation it receives the force with which li 
governs tlie nation. Its resources are official 
energy, and not compulsion, — free action and 
not fear, — and it continues to reign through 
the political drama^ the struggle of the volun- 
tary passions of those who pay obedience 
loit» 



or, like the daughter* of king SUm, of cutting ofi'the (ataJ 
hair with which the fate of the cityf is connected. 

* Many persons, satisfied witJ) seeing tlie elevation and 
upper pBTta of a building, think it immaterial to give a 
luuk under ground, and notice the fuundution. 'Hiofte 
readers, therefurer who choose, may con^drr tiie Jong 
chapter thut has jubt been concluded, as u kind of 
foreign digression^ or parenthesis, in the course of liic 
work. 



• Scylla. f Mcgara besieged by Minos— .Edit. 
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CHAPTER XVm. 

How far the Examples of Nations who have lost their 
Liberty are applicable to England, 

JJiVERY government (those writers observe, 
who have treated on these subjects) containing 
within itself the efficient cause of its ruin, a 
cause which is essentially connected with those 
very circumstances that had produced its pros- 
perity : the advantages attending the English 
government cannot therefore, according to 
these writers, exempt it from that latent defect 
which is secretly working its ruin ; and M. 
de Montesquieu, giving his opinion both of the 
cause and the effect, says, that the English 
constitution will lose its liberty, will perish : 
" Have not Rome, Lacedsemon, and Carthage, 
" perished ? It will perish when the legisla- 
" tive power shall have become more corrupt 
" than the executive." 

Though I do by no means pretend that any 
human establishment can escape the fate to 
which we see every thing in nature is subject, 
nor am so far prejudiced by the sense I enter- 



taio of the great advantages of the English 
government as to reckon among them that of 
eternity^ — I will, however, observe, in general, 
that as it differs by its structure and resources 
from all those with which history makes us 
acquainted, so it cannot be said to be liable to 
the same dangers. To Judge of one from the 
other, is to judge by analogy where no analogy 
is to be found ; and my respect for the author 
I have quoted will not preclude me from saying 
that his opinion has not the same weight with 
me on this occasion that it has on many 
others. 

Having neglected, as indeed all systematic 
writers upon politics have done, to incjuire at- 
tentively into the real foundations of power and 
of government among mankind, the principles 
he lays down are not always so clear, or even 
so just, as we might have expected from a 
man of so acute a genius. When he speaks 
of England^ for instance, his observations are 
much too general : and though he had fre- 
quent opportunities of conversing with men 
who had been personally concerned in the pub- 
lic afllairs of this country, and he had been 
himself an eye-witness of the operations of tlie 
English government^ yet, when he attempts to 
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describe it, he rather tells us what he conjec- 
tured than what he saw.* 

The examples he quotes^ and the causes of 
dissolution which ho assigns, particularly con- 
firm this observation. The government of 
Rome, to speak of the one which, having gra- 
dually, and as it were of itself, fallen to ruin, 
may atford matter for exact reasoning, had no 
relation to that of England. The Roman 
people were not, in the latter ages of the 
common-wealth, a people of citizens but of 
conquerors. Rome was not a state, but the 
head of a state. By the immensity of its con- 
quests, it came in time to be in a manner only 
an accessory part of its own empire. Its 
power became so great, that, after having 
conferred it, it was at length no longer able to 
resume it: and from that moment it became 
itself subjected to it, for the same reason that 
the provinces were so, 

The fall of Rome, therefore, was an event 
peculiar to its situation ; and the change of 
manners which accelerated this fall^ had also 
an elTect which it could not have had but in 

• The part o{ Montesquieu^ work, relating lotheEDgliftfi 
coostitutiun, is said to have been vmtten by the famous 
chancellor York, whose appointment to the chancellor- 
ciiip produced so fatal au effect. — Edit. 
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parts will suddenly supply the necessary forces 
to destroy its liberty : and the whole have, of 
coursej no occasion for those ferocious kinds 
of virtue which are indispensably necessary to 
those who, from the situation to which they 
have brought themselves, are continually ex- 
posed to dangers, and> after having invaded 
every thing, must abstain from every thing. 

The situation of the people of England, 
therefore, essentially differs from that of the 
people of Rome. The form of the English 
government does not differ less from that of 
the Roman republic : and the great advan- 
tages it has over the latter, for preserving the 
liberty of the people from ruin, have been 
described at length in the course of this work. 

Thus, for instance, the ruin of the Roman 
republic was principally brought about by the 
exorbitant power to which several of its citi- 
zens were successively enabled to rise. In the 
latter times of the commonwealth, those citi- 
zens went so far as to divide among themselves 
the dominions of the repubhc in much the 
same manner as they might have done lands 
of their own. And to them others in a short 
time succeeded, who, not only did the same^ 
but even proceeded to such a degree of tyran- 
nical insolence, as to make cessions to eacii 
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extensive soever the prerogatives of a king of 
England may be, it constantly lies in the 
power of his people either to grant or deny 
him the n)eans of exercising them. 

This right, possessed by the people of Eng- 
land, constitutes the great difference between 
them and all the other nations that live under 
monarchical governments. It likewise gives 
them a great advantage over such as are 
formed into republican states, and confers oa 
them a mean of influencing the conduct of the 
government, not only more effectual, but also 
(which is more in point to the subject of this 
chapter) incomparably more lasting and secure 
than those reserved to the people^ in the states 
we mention. 

In those states, the political rights which 
usually fall to the share of the people kre 
those of voting in general assemblies, either 
when laws are to be enacted^ or magistrates to 
be elected. But as the advantages arising 
from these general rights of giving votes are 
never very clearly ascertained by the generality 
of the people, so neither are the consequences 
attending particular forms or modes of giving 
these votes generally and completely under- 
stood. They accordingly never entertain any 
strong and constant preference for one method 
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In Sweden (the former government » of 
which partook much of the repubUcan form) 
the right allotted to the people in the govern- 
ment was that of sending deputies to the 
general states of the kingdom, who were to give 
their votes on the resolutions that were to be 
taken in that assembly. But the privilege of 
the people of sending such deputies was, in the 
first place, greatly diminished by some essential 
disadvantages under which these deputies were 
placed with respect to the body, or order, of 
the nobles. The same privilege of the people 
was farther lessened by their deputies being 
deprived of the right of freely laying their 
different proposals before the slates, for their 
assent or dissent; and by vesting the exclu- 
sive right of framing such proposals in a 
private assembly, which was called the secret 
committee. Again, the right allowed to the 
order of the nobles, of having a number of 
members in this secret committee^ double to 
that of all the other orders taken together, 
rendered the rights of the people still more 
ineffectual. At the last revolution, the rights 
we mention were in a manner taken from the 
people ; and they do not seem to have made 
any great efforts to preserve them.* 
* I might have prixluced examples of a uumber of re- 
u u 
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any danger of be'm^ taken from them ; it 
moreover attended with another advantage of 
the greatest iuportancc ; which is that of con- 
ferring natunilly, and as it were, necessarily, 
on those to Avhom they intrust the care of their 
interests^ the great privilege we have before 
describedj of debating among themselves what* 
ever questions they deem conducive to the 
good of their constituents, and of framing 
whatever bills they think proper, and in what 
terms they choose. 

This privilege of starting new subjects of 
deliberation^ and, in short of propounding in 
the business of legislation, which, in England, 
is allotted to the representatives of the people, 
forms another capital difference between the 
English constitution, and the government of 
other free states, whether limited monarchies 
or commonwealths, and prevents that which 
in those states, proves a most eifectual mean 
of subverting the laws favourable to public 
liberty, — namely, the undermining of these 
laws by the precedents and artful practices of 
those who are invested with the executive 
1 power in the government. 
I In the states we mention, the active share, 

I or the business of propounding, in legisla- 
L tioHj being ever allotted to those persons who, 
^- II H 2 

■ 
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withont incurring the charge, either of disaf- 
fection, or of rebellion* 

And while the whole class of politicians, 
who are constantly alluding to the usual forms 
of limited governments^ agree in deciding that 
freedom when once lost, cannot be recovered,* 
it happens that the maxim principiis obsta, 
which they look upon as the safeguard of 
liberty, and which they accordingly never 
cease to recommend, besides its requiring a 
degree of watchfulness incompatible with the 
situation of the people, is in a manner im- 
practicable. 

But the operation of preferring grievances, 
which in other governments is a constant 
fore-runner of public commotions, and that of 
framing new law remedies, which is so jea* 
lously secured to the ruling powers of the 
state, are^ in England, the constitutional and 
appropriated offices of the representatives of 
the people. 

How long soever the people may have 
remained in a state of supineness, as to their 
most valuable interests, whatever may have 
been the neglect and even the errors of their 

• " Ye free nations, remember this maxim : Freedom 
" may be acquired, but it camiot be recovered.^ RouS' 
tam't Social Contract, chap. vui« 



OF ENGLAND. 



471 



grown to be so respected through the length 
of time it had been suffered to exist, that it 
seemed to have for ever fixed and riveted the 
unlawful authority it conferred on the crown. 
By the same means was set aside the power 
which the privy council had assumed of ini 
prisoning the subject without admitting tobail^ 
or even mentioning any cause. This power 
was, in the first instance, declared illegal by 
the Petition of Right ; and the attempts of 
both (he crown and the judges to invalidate 
this declaration, by introducing or maintaining 
practices that were derogatory to it, were as 
often obviated, in a peaceable manner, by fresh 
declarations, and, in the end, by the celebrated 
Habeas Corpus act.* 

* Tlie case of general warrant* may also be mentioned 
as on instance. Tlie issuing of such warrants, with the 
name of the person to be arrested lefl blank, was a prac- 
tice that had been followed by the secretaries of state foi* 
above sixty years. In a government diiferently consti* 
tuted, that is, in a government in which the magistrates, 
or executive power, should have been possessed of the 
^ry of legislation, it is difficult to say how the contest 
might have been terminated ; these magistrates would have 
been but indifferently inclined to frame and bring forth a 
declaration which would abridge their assumed authority. 
In the republic of Geneva, the magistracy, instead of 
rescinding the judgment against M. Rousseau, of which^ 
the citizens complained, cliosc rather openly to avow tJit 
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without producing, ipso facto, the ruin of 
public liberty. The most singular government 
upon earth, and which has carried farthest 
the liberty of the individual, was in danger of 
total destruction, when Bartholomew Columbus 
was on his passage to England, to teach Henry 
the Seventh the way to Mexico and Peru. 

As a conclusion of this subject (which might 
open a field for speculation without end) 1 
shall take notice of an advantage peculiar to 
the English government, and which, more 
than any other we could mention, must con- 
tribute to its duration. All the political pas- 
sions of mankind, if we attend to it, are satis- 
fied and provided for in the English govern- 
ment ; and whether we look at the monarchi* 
calj the aristocratical, or the democratical part 
of it, we find all those powers ah'eady settled 
in it in a regular manner, which have an 
unavoidable tendency to arise, at one time or 
other, in all human societies. 

If we could for an instant suppose that (he 
English form of government, instead of having 
been the effect of a concurrence of fortunate 
circumstances, had been established from a 



a parliament on the part of the crown is no more than an 
appeal eiLlier to the people themselves, or to another 
parliament. 
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* avoid plurality ; lest one of the chiefs^ after 
' successively raising himself on the ruin of 
^ his rivals, should, in the end^ establish des- 
' potism, and that through a train of incidents 
' the most pernicious to the nation. 

' Let us even give him every thing we can 
'confer without endangering our security. 
' Letus call him our sovereign; let us make him 
' considerthestate as being his own patrimony; 
' let u» grant him; in short, such personal pri- 
' vileges as none of us can ever hope to rival 
' him in ; and we shall find that those things 
' which we were at first inclined to consider as 
' a great evil, will be in reality a source of 
' advantage to the community. We shall be 
' the better able to^set bounds to that power 
' which we shall have thus ascertained and 
' fixed in one place. We shall thus ren- 
' der more interested the man whom we shall 
' have put in possession of so many advantages, 
' in the faithful discharge of his duty ; and 
' we shall procure, for each of us, a power- 
' ful protector at home, and, for the whole 
' community, a defender against foreign ene- 
' mies, superior to all possible temptation of 

* betraying his country. 

' You may also have observed (he might 
' continue) that in all states there naturally 
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" choose ourselves one master that we may 
" nol have fifty/' we may now say, " Let us 
" oetablish three hundred lords, that we may 
" nol have ten thousand nobles." 

' Besides, our pride will better reconcile 
' itself to a superiority which it will no longer 
' think of disputing. Nay, as they will them- 
' selves see that we are before-hand in ac- 
' knowlodging it, they will think themselves 
' under no necessity of being insolent to fur- 
' nish us a proof of it. Secure as to their 
* privileges, all violent measures on their part 
' for maintaining, and at last perhaps extend- 
' ing them, will be prevented : they will never 
' combine with any degree of vehemence, but 
' when they really have cause to think them- 
' selves in danger ; and by having made them 
' indisputably great men, we shall have a 
' chance of often seeing them behave like mo- 
' dest and virtuous citizens. 

' In fine, by being united in a regular 
' assembly, they will form an intermediate 
' body in the state, that is to say, a very useful 
' part of the government. 

' It is also necessary (our reasoning lawgiver 
' might add) that we, the people, should have 
' an influence upon government : it is neces- 
' sary for our own security ; it is no less ne- 
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' But, above all, by forming our govera- 
ment with a small number of persons, we 
shall prevent any disorder that may take 
place in it from ever becoming dangerously 
extensive. Nay more, \vc shall render it 
capable of such inestimable combinations and 
resources^ as would be utterly impossible in 
the government of all, which never can be 
any thing but uproar and confusion. 

' In short, by expressly divesting ourselves 
of a power, of which we should, at best, 
have only an apparent enjoyment, we shall 
be entitled to make conditions for ourselves : 
we will insist that our liberty be augmented ; 
we will, above all, reserve to ourselves the 
right of watching and censuring that admi- 
nistration which will have been established 
by our own consent. We shall the better 
see its faults, because we shall be only spec- 
tators of it : we shall correct them the better, 
because we shall not have personally con- 
curred in its operations/* 



* He might have added, — " As we will not seek to 
" counteract nature, but rather to follow it, we shall be 
** able to procure ourselves a mild legislation. Let un 
" not be without cause afraid of the power of one man ; 
" we shall have no need either of a Tarpeian rock, or of 
*' a Council of ten> Having expressly allowed to the 
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Yras Charles the Second called over, than the 
constitution was re-established upon all its 
ancient foundations. 

However, as what has not happened at one 
time may happen at another, future revolu- 
tions (events which no form of government 
can totally prevent) may perhaps end in a 
different manner from that in which past ones 
have terminated. New combinations may 
possibly take place amons^ the then ruling 
powers of the slate, of such a nature as to 
prevent the constitution, when peace shall be 
restored to the nation, from settling again 
upon its ancient and genuine foundations; 
and it would certainly be a very bold assertion 
to affirm, that both the outward form, and the 
true spirit of the English government, would 
again be preserved from destruction, if the 
same dangers to which they have in former 
times been exposed should again happen to 
take place. 

Nay, such fatal changes as those we men- 
tion may be introduced even in quiet times, 
or, at least, by means in appearance peaceable 
and constitutional. Advantages, for instance, 
may be taken by particular factions, either 
of the feeble capacity, or of the misconduct of 
some future king. Temporary prepossessions 
J 1 
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the other hand, may, by the acquisition of fo- 
reign dominions^ acquire a fatal independency 
on the people : and if, without entering into 
any farther particulars on this subject, I 
were required to point out the principal events 
which would, if they were ever to happen, 
prove immediately the ruin of the English go- 
vernment, I would aay^ — The English govern- 
ment will be no more, either when the crown 
shall become independent on the nation for 
ha supplies, or when the representatives of the 
people shall begin to share in the executive 
authority.* 

speculative doctrines to praotical uses, which prove that 
some peculiar and uncommon difficulties lie in the way 
of the investigation of political truths; but the remark- 
able perplexity which men in general, even the ablest, 
labour under, when they attempt to descant and argue 
upon abstract queMiong in politics, also justifies thia ob- 
iervation, and proves that the true Hrst principles of 
this science, whatever they are, lie deep both in the 
human feelings and understanding. 

• And if at any time dangerous changes were to take 
place in the KngUsh constitution, the pemicioua tendency 
of which the people were not able at first to discover, re- 
strictions, on the liberty of the press, and on the power 
ofjtuies, will give them the tirst information. 
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of commons^ to ^vhom it had been sent by the 
lords. So unacquainted was the king at that 
time with his own interest, and with the con- 
stitution of the English government, that, hav- 
ing been persuaded by the party who wished 
success to the bill, that the commons only 
objected to it from an opinion ofits being dis- 
agreeable to him, he was prevailed upon to 
send a message to them, to let them know that 
such an opinion was ill-grounded^ and that^ 
should the bill pass in their house, it would 
meet with bis assent. Considering the pro- 
digious importance of the consequences of 
such a bill, the fact is certainly very remark- 
able. 

With those personal disadvantages under 
which the sovereign may lie for deff nding hie 
authority, other causes of difficulty ntay concur, 
— such as popular discontents of long conti- 
nuance in regard to certain particular abuses 
of influence or authority. The generality of 
the public, bent, at that time, both upon re* 
medying the abuses complained of, and pre- 
venting the like from taking place in future, 
will perhaps wish to see that branch of the 
prerogative which gave rise to them taken 
from the crown: a general disposition to ap- 
plaud such a measure, if ciTected, will be ma- 
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but at the same time we also find that the 
Swedish senators had invested themselves with 
that essential branch of power which the crown 
bad lost : I mean here the government of 
Sweden as it stood before the last revolution. 

The power of the Swedish king to confer 
offices and employments had been also very 
much abridged. But what was wanting to 
the power of the king^ the senate enjoyed : it 
had the nomination of three persons for every 
vacant office^ out of whom the king was to 
choose one. 

The king had but a limited power in regard 
to pardoning offenders : but the senate like- 
wise possessed what was wanting to that 
branch of his prerogative, and it appointed 
two persons, without the consent of whom the 
king could not remit the punishment of any 
offence. 

The king of England has an exclusive 
power in regard to foreign affairs, war, peace, 
treaties ; — in all that relates to military affairs, 
he has the disposal of the existing army, of 
the fleet, &c. The king of Sweden had no 
such extensive powers ; but they nevertheless 
existed : every thing relating to the above- 
mentioned objects was transacted in the as- 
sembly of the senate ; the majority decided ; 
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pital advantages^ possessed a share of the ^| 


power we mention^ in conjunction with the ^M 


king; and in cases of vacancies in the senate^ | 


they elected three persons, out of whom the 1 


king was to return one. 1 


The king of England may, at all times, de- 


prive the ministers of their employments. The 


king of Sweden could remove no man from 


his office ; but the states enjoyed the power 


that had heen denied to the king; and they " 


might deprive of their places both the senators, j 


and those persons in general who had a share 


in the administration. j 


The king of England has the power of dis- 


solving, or keeping assembled, his parliament. 


The king of Sweden had not that power; but 


the states might of themselves prolong their 


duration as they thought proper. 


Those who think that the prerogative of a 


king cannot be too much abridged, and that 


power loses all its influence on the dispositions 


and views of those who possess it, according 


to the kind of name used to express the offices ^^^i 


by which it is conferred, may be satisfied^ no ^^^^ 


doubt, to behold those branches of power that ^| 


were taken from a king distributed to several ^] 


bodies, and shared by the representatives of 


the people; but those who think that power^ ^^^^ 
, 1 
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would result from making any changes in the 
form of the exi8ling government, by which 
this general community of interest might be 
lessened^ — unless we are at the same time also 
determined to believe, that partial nature forms 
men in this island with sentiments very dif- 
ferent from the selfish and ambitious disposi- 
tions which have ever been found in other 
countries^* 

* Such regulations as may essentially affect, through 
their consequences, the equipoise of a government, may 
be brought about, even though the promoters themselves 
of those regulationB are not aware of their tendency. 
When the bill passed in the scvcniecnlh century, by 
which it was enacted that the crown should give up its 
prerogative of dissolving the parliament then sitting, the 
generality of people had no thought of the calamitous 
consequences tliat were to follow: very for from it. The 
king himself certainly felt no very great apprehension on 
that account ; else he would not have given his assent : 
and the commons themselves, it appears, had very faint 
notions of the capital changes which the bill would spee- 
dily effi^ct in their political situation. 

When the crown of Sweden was, in the first instance, 
stripped of all the diiferent prerogatives we have men- 
tioned, it does not appear that those measures were ef- 
fected by sudden open provisions for that purpose: it is 
very probable that the way had been paved for them by 
indirect regulations formerly made, the whole tendency 
of which scarcely any one perhaps could foresee at the 
time ihey were framed. 

When the bill was in agitation for limiting the house of 
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perusal of the historj' of this country will show 
us that the care of its legislators, for the wel- 
fare of the subject, always kept pace with the 
exigencies of their own situation. When, 
through the minority, or easy temper of the 
reigning prince, or other circun»stanceB, the 
dread of a superior power began to be over- 
looked, the public cause was immediately de- 
serted in a greater or less degree, and pursuit 
after private influence and lucrative offices 
took the place of patriotism. When, in the 
reign of Charles the First, the authority of the 
crown was for a while annihilated^ those very 
men, who til! then hnd talked of nothing but 
Magna Charta and liberty, instantly endea- 
voured openly to trample both under foot. 

Since the time we mention, the former 
constitution of the government having been 
restored, the great outlines of public liberty 
have indeed been warmly and seriously de- 
fended : but if any partial unjust laws or re- 
gulations have been made, especially since the 
revolution of the year 1689, — if any abuses 
injurious to particular classes of individuals 
have been sufl'ored to continue, it will certain- 
ly be found upon inquiry, that those laws and 
those abuses were of such a complexion, that 
from them, the members of the legislature well 
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before they would be set aside^ as obstructing 
the wise and salutary steps of the senate. 

The pretensions of an equality of right in 
all subjects of whatever rank and order^ to their 
property and to personal safety would soon be 
looked upon as an old-fashioned doctrine, 
which the judge himself would ridicule from the 
bench. And the liberty of the press now so 
universally and warmly vindicated, would, 
without loss of time, be cried down and sup- 
pressedj as only serving to keep up the inso- 
lence and pride of a refractory people. 

And let us not believe that the mistaken 
people, whose representatives we now behold 
making such a firm stand against the indivisi' 
ble power of the crown, would, amidst the 
general devastation of every thing they hold 
dear, easily find men equally disposed to re- 
press the encroaching, while attainablCj 
power of a senate and body of nobles. 

The time would be no more when the peo- 
ple, upon whatever men they should fix their 
choice, would be sure to find them ready sin- 
cerely to join in the support of every important 
branch of public liberty. 

Present or expected personal power, and 
independence on the laws, being now the con- 
sequence of the trust of the people, — wherever 

t 
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very country affordsj lei the people in tlie heat 
of their stru'^g'les in (he defence of liberty, 
always take heed, only to reach, never to over- 
shoot, the mark, — only to repress, never to 
transfer and diffuse power. 

An^idst the alarms that may at particular 
times arise from the really awful authority of 
the crown, let it, on one hand be remembered, 
that even the power of the Tudora was op- 
posed and subdued, — and, on tlie other, let it 
be looked upon as a fundamental maxim, that, 
whenever the prospeci of personal power and 
independence on ll>e governing authority shall 
offer to the view of the members of the lesris- 
lature, or in <^eneral of those men to wliom the 
people must trust, even hope itself is destroyed. 
The Hollander, in ibcmiilst of aslorni, though 
trusting to the experienced strength of the 
mounds that protect him, shudders, no doubt, 
at the sight of the foaming elen>ont that sur- 
rounds him ; but they all gave themselves 
over for lost, when lliey thouj^Ut the worm had 
penetrated into their dykes. "^ 

* Such ne%r forms as may prove destructive of the real 
Auljiitaace of a government may be unwarily adopted^ in 
the same manner as the buperstitioiis notions and prac- 
tice* described in my work, intituled Memoriah lifUutnuH 
Suprrstiiion^ maybe introduced into a reHgr4m, 60 a* en- 
tirely iM subvert the true spirit of if. 

It & 
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in regard to its suppliesj such is the extent of 
its prerogative, that from that moment, all the 
means the people possess to vindicate their 
liberty would be annihilated. They would 
have no resource left, — except indeed that 
uncertain and calamitous one^ of an appeal to 
the sword ; which is no more, after all, than 
Avhat the most enslaved nations enjoy. 

Let us suppose, for instance, that abuses of 
power should be committed, which, either by 
their immediate operation, or by the precedents 
they might establish, should undermine the 
liberty of the subject. The people, it will be 
said, would then have their remedy in the 
legislative power possessed by their represen- 
tatives. The latter would, at the first oppor- 
tunity, interfere, and frame such bills as 
would prevent the like abuses for the future. 
But [here we must observe, that the assent of 
the sovereign is necessary to make those bills 
become laws : and if, as we have just now 
supposed^ he had no need of the support of 
the commons, how could they obtain his assent 
to laws thus purposely framed to abridge his 
authority ? 

Again, let us suppose that, instead of con- 
tenting itself with making slow advances to 
despotism, the executive power, or its minister. 

K K 2 
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both to revenge what would then be called the 
insolence of the commons, and to secure his 
ministers. 

But even those are vain suppositions; the 
evil would reach much further; and we may 
be assured^ that, if ever the crown siiould be 
in a condition to govern without the assistance 
of the representatives of the people, it would 
dismiss them for ever, and thus rid itself of an 
assembly which^ continuing to he a clog on its 
power, would no longer be of any service to 
it. This Charles the First attempted to do 
when he found his parliaments refractory, 
and the kings of France really have done, 
with respect to the general estates of their 
kingdom. 

Indeed if we consider the extent of the pre- 
rogative of the king of England, and especially 
the circumstance of his completely uniting in 
himself all the executive and active powers of 
the state, we shall find that it is no exaggera- 
tion to say, that he has power sufficient to be 
as arbitrary as the kings of France, were it 
not for the right of taxation, which, in Eng- 
knd, is possessed by the people ; and the 
only constitutional difference between the 
French and English nations is, that the former 
can neither confer benefits on their sovereign, 
nor obstruct his measures : while the Icitter, 
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is made to depend^ in regard to his sup- 
plies, on more assemblies than one, he in 
fact depends upon none. And indeed the 
king of France is not independent of 
Iiis people for his necessary supplies, any 
otherwise than by drawing the same from 
several different assemblies of their representa- 
tives : the latter have in appearance a right 
to refuse all his demands : and as the English 
call the grants they make to their kings, aids 
or subsidies, the estates of the French pro- 
vinces call theirs dons graluits, or free gifts. 

What is it, therefore, that constitutes the 
difference between the political situation of the 
French and English nations, since their rights 
thus seem outwardly to be the same ? The 
difference lies in this, that there has never 
been in England more than one assembly that 
could supply the wants of the sovereign. This 
has always kept him in a state, not of a 
seeming, but of a real dependence on the re- 
presentatives of the people for his necessary 
supplies ; and how low soever the liberty of 
the subject may, at particular times, have 
sunk, they have always found themselves 
possessed of the most effectual means of re- 
storing it, whenever they thought proper so to 
do. Under Henry the Eighth, for instance, we 
find the despotism of the crown to have been 
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Thofe estates^ however, as all the great 
lords in France were admitted iato them, 
began at length to appear dangerous ; and as 
the king could in the mean time do without 
their assistance, they were set aside. But 

supplies was not, it seems, looked upon as any serious 
kind of business. The whole time the states were sitting, 
was 8 continued scene of festivity and entertainment; 
the canvassing of the demands of the crown was chiefly 
carried on at the table of the nobleman who had been 
deputed from court to hold the states ; and the different 
points were usually decided by a kind of acclamation. 
Inacertain assembly of those states, the duke of Chaulnes» 
the lord deputy, had a present of fifty thousand crowns 
made to him, as well as a considerable one for his duchess, 
besides obtaining the demand of the court : and the lady 
we quote here, commenting somewhat jocularly on these 
grants, says Ce n*ett pas que nom soyons riches : mats nous 
sommes honnkes, nousavons duamrage^ etentrenridietune 
heure nous ne savons rien refuser ^ nos amis, " It is not 
" that we are rich ; but we are civil, we are full of cou- 
" jvge, and between twelve and one o'clock we are unable 
<* to deny any thing to our friends." 

The different provinces of France, it may be observed, 
are liable to pay several taxes besides those imposed on 
them by their own states. Dean Tucker, in one of his 
tracts, in which he has thought proper to quote this 
work, has added to the above instance of the French 
provinces that of the states of the Austrian Netherlands, 
which is very conclusive. And examples to the same 
purpose might be supplied by all those kingdoms of 
Europe in whiph provincial states are holden. 
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supplies, different from those which have 
hitherto been used. Dividing the kingdom 
into a certain number of parts, which should 
severally vote subsidies to the crown, or even 
distinct assessments to be made by the different 
counties into which England is now divided, 
might in the circumetanccs we suppose, be 
looked upon as advisable expedients : and 
ihesCj being once introduced, might be con- 
tinued. 

Another division of the right of the people, 
much more likely to take place than those just 
mentioned, might be such ns might arise from 
acquisitions of foreign dominions, the inhabi- 
tants of which should in time claim and obtain 
a right to treat directly with the crown, and 
grant supplies to it, without the interference 
of the British legislature. 

Should any colonies acquire the right we 
mention, — should, for instance, the American 
colonies have acquired, as they claim it, — it is 
not to be doubted that the consequences which 
have resulted from a division like that we 
mention in most of the kingdoms of Europe, 
would also have taken place in the British 
dominions, and that the spirit of competition^ 
above described, would in time have manifested 
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ricaa colonies — and the American colonies 
ivrtb the money of each otiier, and of England 
and Ireland. 

To this it may be objected, that the supplies 
granted by the colonies, even though joined 
with those of Ireland, never could have risen 
to such a height as to have counterbalanced 
Uie importance of the English commons. — I 
ansvrer, in the first place, that there would 
have been no necessity that the aids granted 
by Ireland and America should have risen lo 
an equality with those granted by the British 
parliament : it would have been sufficient to 
produce the effects we mention, that they had 
only borne a certain proportion to the latter, 
so far as to have conferred on the crown a 
certain degree of independence, and at the 
same time have raised in the English commons 
a correspondent sense of self-diffidence in the 
exercise of their undoubted privilege of grant- 
ing or rather refusings subsidies to the crown. 
— Here it must be remembered, that the right 
of granting or refusing supplies to the crowH 
IS the only ultimate forcible privilege possessed 
by the British parliament : by the constitution 
it has no otfaer^ as hath been observed in the 
beginning of this chapter. This circumstance 
ought to be combined with the exclusive pos- 
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(which may serve lo show that politicians are 
not always consistent^ or even sagacious in 
their arguments) ; which is, that the same 
persons who were the most strenuous advo- 
cates for granting to the American colonies 
their demands, were likewise the most sanguine 
in their predictions of the future wealth and 
greatness of America ; and at the same time 
also used to make frequent complaints of the 
undue inilucnce which the crown derives from 
the scanty supplies granted to it by the king- 
dom of Ireland.* 

Had the American colonies fully obtained 
their demands, both the essence of the present 
English government, and the condition of the 
English people, would certainly have been 
altered thereby : nor would such a change 
have been inconsiderable^ but in proportion as 
the colonies should have remained in a state 
of national poverty.f 



• For instance, the complaints made in regard to the 
pensions on the Irish establishment. 

f When I observe that no man who wished for the pre- 
■ervation of the form and spirit of tlic English constitu- 
tion, ought to have desired that the claim of the Ameri* 
can colonies might be granted to them, I mean not to 
say that the American colonies should have given op 
their claim. Tlie wisdom of ministers, in regard lo Ame- 
rican aftairs, ought to have been constantly employed in 

i 
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(ions in England are conducted and termi- 
nated, in order both to give a further proof of 
the soundness of the principles on which the 
EngUsh government is founded, and to con- 
fute in general the opinion of foreign writert 

the mftnagement of public affairs^ made the foHowing 
Latin answer to him : Nescis, mi Jilt, quam parva cum 
wpwnti^ regiiur mundus^** You do not know, my son, 
'* wit}) what little wisdom the world is governed." 

Matters having come to an eruption, it was no longer 
to be expected they could be composed by the palliative 
offers sent at different times from this country to Ame- 
rica. When the carl of Carlisle bolicitcd to be at the 
head of the Bolemn commiasion that sailed for the purpose 
we mention, he did not certainly show modesty equal to 
that of* the son of clioncellor Oxenstiern. It has been 
said, in that stage of the contest, tlte Americans could 
not think that the proposals thus sent to them were seri- 
ously meant : however this cannot have been the princi- 
pal cause of the miscarriage of the commission. Tlie 
fact is, that after the Americans had been induced to 
open their eyes on their political situation^ and rendered 
sensible of the local advantages of their country, it bo- 
came in a manner impossible to strike with them any 
bargain at which either nation would aAerwaj'ds have cause 
to rejoice* or even to make any bargain at all. It would 
be needless to say any thing more iii this place, on the 
subject of the American contest. 

The motto of one of the EngHsh nobility should have 
been that of ministers, in their regulations for rendering 
the coluuies useful to the mother coiaairyj-^Fair^ tans 
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amon^t them never to mention him, when 
they mean to blame the administration ; and 
those things which they may choose to censure, 
even in the speeches made by the king in per- 
son^ and which arc apparently his own acts, 
are never considered but as the deeds of his 
ministers, or, in general of those who have 
advised him. 

The two houses are also equally attentive to 
prevent every step that may be inconsistent 
with that respect which they owe to one ano- 
ther. The examples of their differences with 
each other are very rare, and have been, for 
the most part, mere misunderstandings. Nay, 
in order to prevent all subject of altercation, 
the custom is, that, when one house refiises 
to assent to a bill preRcnted by the other, no 
formal declaration is made of suoj) refusal ; 
and that house whose bill is rejected^ learns 
its fete only from hearing no more of it, or 
by what the members may be told as private 
persons. 

In each house, the members take care, even 
in the heat of debate, never to go beyond 
certain bounds in their manner of Rprnking of 
each other : if they were to offend in that re- 
spect, they would certainly incur the censure 
of the house. And as reason has taught man- 
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those familj feuds^ those party animosities^ 
those victories and consequent outrages of 
factions alternately successful; in shorty all 
those inconveniences which in so many other 
states have constantly been the attendants of 
liberty, and which authors tell us we must 
submit to^as the price of it^are things in very 
great measure unknown in England. 

But are not the English perpetually making 
complaints against the administration ? and 
do they not speak and write as if they were 
continually exposed to grievances of every 
kind? 

Undoubtedly, 1 shall answer, in a society 
of beings subject to error^ dissatisfactions will 
necessarily arise from some quarter or other ; 
and, in a free society, they will be openly ma- 
nifested by complaints. Besides, as every 
man in England is permitted to give his opi- 
nion npon all subjects, and as, to watch over 
the administration, and complain of grievances, 
is the proper duty of the representatives of 
the people, complaints must necessarily be 
heard in such a government, and even more 
frequently, and upon more subjects, than in 
any other. 

But those complainbi, it should be remem- 
bered, are not, in Enghnd, the cries of op- 
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the public affairs ia England, they never oc- 
casion the shortest interruption of the power 
of the laws^ or the smallest diminution of tlie 
security of individuals. A man who should 
have incurred the enmity of the most powerful 
men in the state — what do I say ? — though he 
had, like another Vatinius, drawn upon him- 
self the united detestation of all parties, — 
might, under the protection of the laws, and 
by keeping within the bounds required by 
them, continue to set both his enemies and the 
whole nation at defiance. 

The limits prescribed to this book do not 
admit of entering into any farther particulars 
on the subject we are treating here; but if 
we were to pursue this inquiry, and investigate 
the influence which the English government 
has on the manners and customs of the people, 
perhaps we should find that, instead of inspir- 
ing them with any disposition to disorder or 
anarchy, it produces in them a quite contrary 
effect. As they see the highest powers in the 
state constantly submit to the laws, and they 
receive^ themselves, such a certain protection 
from those laws whenever they appeal to them, 
it is impossible but they must insensibly con- 
tract a deep rooted reverence for them, which 
can at no time cease to have some influenct 
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on their actions. And, in fact, %ve see, that 
even the lower class of the people, in England, 
notwithstanding the apparent excesses into 
which they are somctimefi hurried, possess a 
spirit of justice and order superior to what is 
to be observed in the same rank of men in 
other countries. The extraordinary indulgence 
which is shown to accused persons of every 
degree, is not attended with any of those per- 
nicious consequences which we migiit at first 
be apt to fear from it. And it is, perhaps^ to 
the nature of the Eog'h'sh constitution itself 
(however remote the cause may seem) and to 
the spirit of justice which it continually and 
insensibly diffuses through all orders of the 
people, that wc are to ascribe (he singular 
advantage possessed by the Engiisii nation^ of 
employing an incomparably milder mode of 
administering justice in criminal matters than 
any other nation^ and at the same time of 
affording, perhaps^ fewer instances of violence 
or cruelty. 

Another consequence which we might ob- 
serve here, as Qowing also from the principles 
of the English government, is the moderate 
behaviour of those who arc invested with any 
branch of public authority. If we look at the 
conduct of public oiScers. from the minister 
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of state, or the judg^, down to the lowest offi- 
cer of justice, \re find a spirit of forbearance 
and lenity prevailing in En^landj among the 
persons in power^ which cannot but create 
surprise in those who hare visited other 
countries. 

Two circumstances more I shall mention 
here^ as peculiar to England; namely, the 
constant attention of the legislature in pro- 
viding for the interests and welfare of the 
people, and the indulgence shown by them 
to their very prejudices ; advantages these, 
which are, no doubt, the consequence of the 
general spirit that animates the whole English 
government, but are also particularly owing to 
the circumstance peculiar to \t^ of having 
lodged the active part of legislation in the 
hands of the representatives of the nation, and 
committed the care of alleviating the griev- 
ances of the people to persons who either feel 
them, or see them nearly, and whose surest 
path to advancement and fame is to be active 
in finding remedies for them. 

I mean not, however, to affirm that the 
English government is free frcjn abuses, or 
that all possible good laws are enacted, but 
that there is a constant tendency in it, both to 
correct the one, and improve the other. And 
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sought for such a govern meat, had had a 
glimpse of it^ and yet continued to pronounce 
it impracticable. 

LetuB not, therefore, ascribe to the confined 
views of man to his imperfect sagacity^ the 
discovery of this important secret. The world 
might have grown old, generations might have 
succeeded generations, still seeking it in vain. 
It has been by a fortunate conjunction of cir- 
cumstances, — I shall add, by the assistance of 
a favourable situation, — that Liberty has at 
last been able to erect herself a temple. 

Invoked by every nation, but of too delicate 
a nature, as it should seem, to subsist in socie- 
ties formed of such imperfect beings as man- 
kindj she showed, and merely showed herself, 
to the ingenious nations of antiquity who in- 
habited the south of Europe. They were con- 
stantly mistaken in the form of the worship 
they paid to her. As they continually aimed 
at extending dominion and conquest over other 
nations, they were no less mistaken in the 
spirit of that worship : and though they conti- 
nued for ages to pay their devotions to this 
divinity, she still continued, with regard tO 
them, to be the unknown goddess. 

Excluded, since that time, from those places 
lo which she had seemed to give a preference. 
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driren to the extremity of the Western WorM, 
banished even out of the Continent, she has 
taken refuge in the Atlantic Ocean. There it 
i«, that, freed from the dangers of external 
disturbance, and aseisted by a happy pre- 
arrangement of things, she has been ab(e to 
display the forra that suited her ; and she has 
fonnd six centuries to have been necessary for 
the completion of her work. 

Being sheltered, as it were, within a citadel, 
she there reigns over a nation which is the 
better entitled to her fert>ur9, as it cndeavoura 
to extend her empire, and carries with it, to 
every part of its dominions, the blessings of 
industry and equality. Fenced in on every 
side (to use the expressions of Cbamberlayne) 
with a wide and deep ditch, the sea, — 
guarded with strong out-works, its ships of 
war, and defended by the courage of her sea- 
men, — she preserves that mysterious essence, 
that sacred fire so difficult to be kindled, and 
which, if it were once extinguished, would 
perhaps never be lighted again. When the 
world shall have been again laid waste by 
conquerors, she will still continue to show 
mankind, not only the principle that ought to 
unite them, but, what is of no less iin^iprtance, 
the form under which they ought to be united. 
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And the pliilosopher^ when he considers the 
constant fate of civil societies amongst roen^ 
and observes the numerous and powerful 
causes which seem, as it were, unavoidably to 
conduct them all to a state of political slavery^ 
will take comfort in seeing that Liberty has at 
length disclosed her nature and genuine prin- 
ciples, and secured to herself an asylum, 
against despotism on one hand, and popular 
licentiousness on the other. 
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AMERICAN Colonies, their claim of voting supplies to 
the crown, hurtful, if obtained, to the English consti- 
tution, 507,511. What ought to have been the ge- 
neral conduct of ministers in regard to the colonies, 
Hid. 

Appeal, in case of murder, its eflects, and to whom al- 
lowed, 85. 

Armj/, reutrictionR on the power of the king in regard to 
the keeping of it, 86, 87. I» not, in England, the 
means of supporting the authority of the crown, 4-28. 
How little its assistance was useful to James 11^ 453. 
See Miiitary Power and Crown. 

Arrest, method of, in civil causes, by the Enfrlish laws, 
109, no. By the Roman Inws, \\% 113. The altera- 
tions in the English law in that respect, 1 1 4-. 

AssevMesj popular, the diadvantages they lie under in 
regard to each coming to any deliberate well-weighed 
resolution, 244, 245. The advantages a few distin- 
guished citizens have over them. 250. Tully's passage 
concerning them, 261. See People^ CommonioealtfiSi 
Rome. 

^Mmj, arbitrary proceedings of its mafristrates, 270. 

Axiia Reps, what kind of court, 15. The court -f Com- 
mon Pleas dismembered from it, 107- The ciurt of 
King's Bench may be considered as the rcroaira of it, 
108. 

Author, occasional personal remarks of hla, S69, 428, 
436. His Memoriali of Hum.in Supeniition^ quoted, 
497* His conversation with Dr. Franklin, 510. 
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S9i -^0. How die house is constituted, 59. Vindicate 
the right of taxation against the attempts of the crown, 
44, 49. And of the lords, 82. See Taxation. They 
cannot vote by proxy, 2!;f2. Enjoy a freedom of de- 
bate superior tu that ever possessed by any popuhir 
assembly, 230. They are debarred from any bhare in 
the executive authority, 27G. Are thence led to serve 
the people faithfully. 278, 279. Striking instances of 
this in the law« they have framed at particular times, 
331-, 335, et seq. And in their watching their execution, 
353, 353. Have impeached the servants of the crown 
and judges, 356. Tneir proceedings in the case of sir 
John Coventry, 359. See Pardainent and Represeitia- 
tivc. Abridge their own personal privileges, 363. Do 
strict justice on their own members, ibid. Their at- 
tacks on tJic crown's prerogative defeated by the lords, 
387. They in their turn defeat the Uke attempts from 
the lords. 389. 

CtmrnonvLeaUhs, the people in them apt to be HMsled by 
favourite leaders, 19*, 195. The division of the exe- 
cutive authority, that takes place in tlietn, makes it very 
difficult to lay it under proper restraint, 215. The 
people unavoidably betrayed by those whom they trust 
with power, 267, 270, 274. Kevohitions always con- 
cluded, in them, in a manner disadvantageous to pub- 
lic liberty, 319. See RcvtMitions. The laws to secure 
the liberty of the citizens, besides being impcri'ecl, are 
not even carefully executed, 337, et seq. Cannot sub- 
sist without certain arbitrary powers, ot>ntrary to the 
liberty of the citizens, 408. Do not admit the liberty 
of speaking and writing, and, perhaps, cannot, 411. 
The power of the government suppo&td by law to bo 
unbounded, till stopped by some positive regulation, 
435. By wliat means commonwealths generally lose 
their liberties, 463. Great dilficuhy for the people in 
them to preserve their rights, 463, 464. See Rvnic 
and Geneva, 

Conquest^ the, is the real a^ra of the forinBtion of the pre- 
sent English gaveminent, 8. 

Constitution, English, the xras of its formation, 8, 38, 56, 
79. Being diti'erent from that of all other free states, 
cannot fall into ruin from the same causes, 458. Causes 
that operate for its preservation, 4()6. Endangered by 
the office of Columbus to Henry V1I„ 473. Farther 
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otherwise than by fkcts, 387* Its laowcr alternately 
Uelended by the two houses, tbid. Tne secret forbear- 
ance of the tvro houses from invadhig its prerogative, 
391. Remarkable ingtanccfi of this, 394^, 39.5, 396. 
Its secure power rendered conspicuous in the facility 
with which it dismisses great men from their employ- 
nicnts, 398. Not so in other monarchies, 399. The 
facility with which it dismisses the parliament, 401. 
Never attacked except by persons who positively laid 
claim to it, or at least upon national grounds, 404. 
Its power more secure in itself, but not so indelibly an- 
nexed to the person of an individual as in other coun- 
tries, 405. Tne secret causes of its peculiar stability 
form a subject more properly belonging to philosophy 
than to politics, 406. Great advantages result front 
this stability, 407. I- The numerous restraints it is 
able to bear, and great freedom it can allow the sub- 
ject at its expense, ibid. IL I'ho liberty of speaking 
and writing, 411, 412. III. The unlimited freedom of 
debate in parliament, ^l*. IV, The union among all 
orders of subjects in defence of public liberty, 421. 
V. Tlio unlimited freedom allowed to the people of 
meddling with government affairs, 42^. VI. The im- 
partjuhty with which justice is adminikiCered, without 
respect to persons, 424- VII. Needlessness of an 
armed force to support its power, 428. VIII. Its 
strict respect even for the letter of the law, 438, TX, 
The lenity used in tJie administration of criminal jus- 
tice may, perhaps, be ascribed in great part t<> the 
general security wliich the stable power of the crown 
gives to the whole machine of government, ibid. The 
great power the crown formerly derived from its domi- 
nions beyond sea, supplied afterwards by hidden cir- 
cumstances at home, 442. Instances of this great 
power without the support of an arme<l force, ibid. 
443. It keeps the military power in a surprising state 
of subjection to the law, ^7. Instances of this, 448. 
Really could not, in the general situation of things, 
derive any assistance from a standing army against the 
people, 451. The method it should adopt lor setting 
aside the present constitution, 454. Its power is wholly 
annexed to the civil branch of its office, 455. Hints 
concerning its effectual foundations, 456. Prevents the 
English constitution from being destroyed in the same 
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liberty in which revolutions , have constantly been 
concluded, SSI, ct sen. The strictness with which 
laws favourable to the liberty of the subject are exe- 
cuted, 350, ct seq. See Commons, Remarkable rm- 
portiolity in the courts of law, 3(58. Instances quoted, 
369, 371. Farther strictures on the same subjcci. 426. 
Singular law-doctrine, concerning the authority of go- 
vernment, and tlie liberty of the subject, 4'37. The 
people's situation different from that of the people in 
Rome, 4<>1. See People. The balance of the people 
in governnient is connected with the right of property, 
4^. See Taxation, Divisions among the people never 
c^irricd very far, 516. The lower class possessed of a 
considerable spirit of order and justice, 520. 

Eqjtiti/, courts of; an inquiry into the meaning of the 
word, and their real office, 132. A court of this kind 
cxiftted in Home, 133. See Prator. Remedies afforded 
by the EaghEh courts of equity, 138. How these 
courts were first instituted, 139. The opposition they 
met, IHD. Their method of proceeding to enforce ap- 
pearance, and submission to their decrees. 1+1. Are 
kept within much more strict bounds than the pnetor's 
equity court was in Rome. 1+2. Farther definition of 
their office, 146. 

Eseattive power, lodged in the king, is more easily re- 
pressed when confined to a sole indivisible scat, 210» 
et seq. — is taken out of the hands of the representaiivea 
of the people, 276. Great advantages thence arising, 
278. See Croxin. 
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Faire sans dire, the motto quoted, 513. 

Favmiriie of the people, now prevented in the English 
constitution from acquiring a power dangerous to pub- 
lic liberty, 201, et seq. See Commftmcnulh. 

Felton^ his anttwer to tlie bishop of London, 177. 

Feudal govertimcttt introduced in France through along 
series of events and years, 10. Is introduced suddenly 
and at unce in Kiigfand by the Conquest, 13. Conse- 
quences of this diflferencc, 15. 

F«iio/M of law, 129. 

France, the feudal government was established in it very 
slowly, 10. The crown vms at first elcciivc, 11. The 
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//tfjiry VIII., his ^cat power, ♦•J-. Was unsupported by 

a standing array* 382. 
//o^, judge, remnrkable opinion delivered by bira, .'512. 
Hugh Capeif the first hereditary king in France, 12. Ths 

haughty answer of a French lord to him. 13. 
Hume, Mr. a few words on the cluu'acter given by him of 

James IL, 4>H. 
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James I., liberty begins to revive in his reign, 45. 
His lot\y notions concerning regal authority, ibid. 
Keeps his ground agnintit the restless spirit of the times, 
443. 

James II., how his detlironement was effected, 55. Was 
inexcusable in his conduct, 414. Received no assist- 
ance from his numerous array, 453. 

Intpeachment, publiC) what, and its elfects, 90. The king's 
pardon no bar to the prosecution of an impeachment, 
92. Can ii prevent the execution of the judgment ? 
ibid. Instances of ministers and judges impeached by 
the commons, 91, 92, 355—362. 

Inipruonnicnty the methods formerly used for liberating 
imprisoned persons, 184. 'Hiey wore insufficient 
against the power of the court, 185. A new force 
given to them by the petition of right, 186. Habeas 
Coj-vus act, 187. 

JnAitt King, grants the great charter, 26. 

Johnson, Dr. Samuel, his opinion concerning the office of 
the courts of equity, examined, 132. 

Judgesy independence oi, 76. Their office, in criminal 
causes, is only to direct the jury, and afterwards to 
pronounce the law, 171. Cannot alter the mode of 
pimishment, 178. Instances of judges impeached, 356. 
See Courts* 

Judicial power, in regard to criminal matters, the neces- 
sary cautions in establishing such power, 150, et se(|. 
Should not be trusted, especially in a free state, to any 
too powerful |>er8ons or bodies, 157. AJlusions to the 
French courts of law, 158. 8ce TrioL May be said 
in England to be in the hands of nobody, IKO. Lodged 
in tlie people, 414. 
./unua* j Letteru, quoted, 172, 355. 
Jurift how they are to shape their verdict, 172. Must de- 
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the same, 240. How the iirovisions to secure it shouhl 
be directet)^ 275. Singular law-doctrine in Englaiiii 
concerning the liberty of the subject, i37. 

Uvtfy quo(ea, 2+8, 259, 320, 323, 326, 328. 340. 

Lordt, the house of* how cunbtituted, 62. Not suffered 
by the commons to frame, or even alter, a money-bill, 
65, 82. Make it a standing order to reject all money- 
bills to whicli bills of another nature have been tacked, 
75, 387. Have not given up their claim in regard to 
altering money-biHs, 83. Tlie great pre-eminence al- 
lowed them in point of ceremony over the commons, 
^0. Can vote by proxy, 222. Unite in a common 
cause with the people against the power of the crown, 
20,48,281, 355. Abridge their own personal privi- 
leges, 363. Their impartiality in their judicial capa- 
city, 366. Cannot be charged with having abused their 
privilege of trying their own members, 367. Defeat 
the attempts ot* the commons on the crown's preroga- 
live, 388, Their own attempts defeated by the com- 
mons, 389. A bill itt framed to limit iheir number, 484-. 
The great importance of tlun bill generally overlooked, 
492. Sec Pariinment and Peers. 

LifUktmt, lord, quoted, 309. 
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MachiaveVs History of the republic of Florcncr, quoted, 
195. 

Mazna Charia, remarkable extensivene&s and Impartiality 
of the provisions of. 331. 

Marlhorou^hy duke of, easily dismissed from his employ- 
ments, 208, 398. 

Martifilf courts, a remarkable dispute between one and a 
court of law, 448. 

Martial law must be universal, where the authority of the 
government is supported by a standing army, 4-31. 

Members of the house of commons, their personal privi- 
leges, 363. Instances of some punished by their ohh 
house, ibid. See Commons. 

Military power, u cause of anxiety to those sovereigns 
whose authority is supported by it, 432. Cannot in 
such case be subjected to the civil power, 447. Not 
neoeiMry to support the power of the crown in Eng- 
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three branches towards each other, 514. See Ccm- 
Mons aud Crown. 

Parliaments, French, great weiglit of» 158. DifficuJt to 
be onanaged by the cro\rn, ibid. How Louts \V. dis- 
missed that oF Paris, 40S. PrecautiotiB taken by the 
next king in restoring it, 417. See France, 

Parliamentary History of England, a superticial observa- 
tion of its authors, 333. 

Pardon^ the prerogative of, lodged in the king, 69. Can* 
not be pleaded as a bar to an impeachment bein^ car- 
ried on, 92. ORen granted on the recommendation of 
a jury, 182. 

Peers, now to be tried, 175- Have few real personal pri- 
vileges above the subject, 365. See Lords. 

People, how misled by iavourites or demagogues, 19*^. 
How influenced ordeceive<l by the magistrates or great 
men in common-wealths, 246. Should act through re- 

f>resentatives, 251. Sliould entirely delegate the legis* 
ative authority to those, 255. How, and in what cir- 
cumstances only, the right of rtiistance nuiy be usefully 
exerted by ihem, 315. See Commonxixalihs and Em- 
land. May be said in England to posRess both the 
judicial and censorial powers, 4-14. Ihe freedom they 
enjoy ol interfering in government matters, 422. 

Pope, Mr., quoted, 269. 

Porcia Lex de tergo civium, 270, 332, 

Pratmtnirc, writ of. 189- 

PratoTy his office in Rome, 113. Assumes the office of 
a judge of equity, 134. His provisions, 135. Their 
power very arbitrary, 143. When first restrained, 
143. 

Press, liberty of the, is a real censorial power lodged in 
the people, 285. Much more cfiectual and beneficial 
than the one established in Rome, 288. A licenser ap- 
pointed upon the press by the star-chamber, 289. By 
the long parliament, 290. By Charles II. and James ll. 
ibid. Finally established in the year 1694, and how, 
ibid. A definition of it, 291. Actions respecting the 
same not to bc'decided without ft jur}*, ibid. How exten- 
sive its use has become, 2^H^ Great political advan- 
tages ariffing from the same, 295. Is farther useful, 
combined with the other rights of the people, 300; tuch 
as the right of election, 303. How useful a support to 
the right of rciistance, 313. Is not allowed in common- 
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even by the courts of law, ibiil. I^ iit a great measure 
a useless right* unless conibineiX with tlte liberty of the 
press, 3 IS. What circumstauces are required for its 
being usefully exerted^ 316. 

RrvenMy of the king, very trifling, uithotit grants from the 
parliament* 72. 

Rrvolutions have always been concluded in England in a 
manner advantageous to public liberty, 319, $31. A 
Feries of instancesi iiSl, &e. Not so in the Roman 
commonwealth, 319- A series of inRtanccs during the 
whole time of its duration, 319—330. The same dis- 
ailvautage occurred in the Greek republics, 330. And 
in the hmitcd monarchies of Europe^ such as Scotland, 
Sweden, &c. 3S0. 

Revolution of the year 1689, how accomplished and im* 
proved, 55, 336» 

Rr-unions of particular provinces to the crown, in France, 
18. 

Right, petition of. 49, 335. 

Rome, wrong notions of liberty, the patricians and se- 
nate gave to the people, 237. ITie influence of sena- 
tors and great men over the people, and their arti- 
Hces, 257- The people, and even the tribunes, greatly 
over -awed by a dictator, 259- The people betrayed by 
those in whom tbcy trusted^ S^8. The tribunes not 
earnest in the defence of public liberty, ibid. The se- 
nate, consuls, and dictators, possessecf of an arbitrary 
power over the lives of tlie citi;!enB, 269. The censorial 
power only a piece of senatorial craft, 2K8. Revolu- 
tions constantly concluded in a manner disadvantageous 
to public liberty, 319. The laws concerning the liberty 
of the citizens were not strictly executed, 338. Re- 
markable instance of insolence and cruelty of a magis- 
trate, 340. The rapacity of the men tn power in re- 
gard to the allies and subjects of the republic, 343. 
Corruption of the judges, 344. Hemarkaole changes 
in the formation of them, ibid. A remarkable passage 
ofTully in regard to the disorders that took place in the 
republic, 347. A short sketcli of their real cause, 34fi. 
Dangers to which botli its liberty and empire were ex- 
posed, 459. How the hnal overthrow of the republic 
was operated, 460. The political rights allotted to the 
people, 464. 

Rottueau quoted, 220, 236, 256, 288, 471. 
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INDEX. 

liament, not bv several a^iemblies as in France, 4S, 4-4. 
Is rendered thereby n mucli more efficacious check 
upon ihc crown, ibid. All taxes or money-bills must 
originate in the house of commons, as well as the al- 
terations in such bills, 65^, The great constitutional 
efficiency of that right, 72, 78. The existence of the 
commons depends upon the same, 81. The advantages 
of this right of the commons, when combined with the 
right of propounding law-remedies, T2H — 232. How 
firmly it secures all the other rights of the people, and 
the whole constitution, against the attempts of the 
crown» 466. Is the constitutional balance or the people 
against the crown, 498. At the same time the only 
forcible one, 499, .502, 509* Rendered ineffectual when 
lodged in several dL«itinct provincial assemblies, 43, 502. 
How it might become so divided in England, 506. 

TenipU, sir William, cjuoted, 7. 

Torture, attempted to he introduced in the reign of Henry 
VI., 176. Duclarfd iltegnl by the judges, ibid, 

Trianon, high, statutes couceniiug it, repealed, 44, 79. 
How trials in coses of (rcosOD are to be conducted, 
170. 

Trial by jury revived in the reign of Henry II,, 24, How 
to be conducted, 173, et seq. Great advantages of 
this institution, 177 — 183. How strictly preserved in 
England, 350. Not so in Normandy,- Sweden, and 
Scotland, 3.51. 

Trials^ the manner in which prisoners arc tried in foreign 
countries, 161. 

Tribunes, Romao, betrayed tlie cause of the people* 268. 
Their interested public conduct, 326. Sec Rome, 

Tucker, dean, 505. 

Tudors, the great power of the princes of that housci i\, 
79, 4-12. 



Verdict, how to be expressed, 172. A special one, what, 
ibid. 



WiUiam the Conqueror set aside the Saxon, and substi- 
tuted the feudal government, 9* 13, U. Possessed 
an uncommonly great autJiority, 15. 
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